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EXEMPTION OF AGRICULTURAL COMMODITIES 
(Amendment to Civil Aeronautics Act) 


WEDNESDAY, MARCH 30, 1955 


Untrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D. @. 

The subcommittee met at 10 a. m., in room 155, Senate Office Build- 
ing, Senator A. S. Mike Monroney (chairman) presiding. 

Present: Senators Monroney (presiding), and Payne. 

| Professional staff member assigned to this hearing: Edward C. 
Sweeney, aviation counsel. | 

Senator Monronry. The committee will come to order. 

We have before us today a bill S. 1192, by Magnuson and Kuchel, 
introduced February 238, 1955, to amend the Civil Aeronautics Act of 
1938 to exempt operations in the transportation of livestock, fish, and 
agricultural, floricultural, and horticultural commodities from the act 
and from regulation by the Civil Aeronautics Board thereunder. 

(The bill is as follows :) 


[S. 1192, 84th Cong., 1st sess. | 


A BILL To amend the Civil Aeronautics Act of 1938 to exempt operations in the trans 
portation of livestock, fish, and agricultural, floricultural, and horticultural commodities 
from the Act and from regulation by the Civil Aeronautics Board thereunder 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 416 (b) of the Civil Aeronautics 
Act of 1938 is amended by adding at the end thereof the following new paragraph : 

“(3) Neither this title, nor any rule, regulation, term, condition, or limitation 
prescribed under this title, shall apply to any person who engages indirectly in 
air transportation of property consisting of livestock, fish (including shellfish), or 
agricultural, floricultural, or horticultural commodities (not including manufac 
tured products thereof), and who, in the ordinary and usual course of his 
undertaking, (1) assembles and consolidates or provides for assembling and 
consolidating shipments of such property, and performs or provides for the per- 
formance of break-bulk and distributing operations with respect to such consoli 
dated shipments, and (2) assumes responsibility for the transportaion of such 
property from point of receipt to point of destination, and (3) utilizes for the 
whole or any part of the transportation of such shipments, the services of a direct 
air carrier, if such person does not otherwise engaged in air transportation.” 


Senator Monroney. We have several witnesses. We will hear from 
Congressman Younger who has, I believe, introduced a similar bill in 
the House. 
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~~ 


STATEMENT OF HON. J. ARTHUR YOUNGER, A REPRESENTATIVE 
IN CONGRESS FROM THE NINTH CONGRESSIONAL DISTRICT OF 
CALIFORNIA 


Mr. Youncer. I want to appear in support of Senate bill 1192. I 
introduced a similar bill last year in the House and I was a member 
of the Interstate and Foreign Commerce Committee that considered 
the bill. We held hearings and after the hearings the committee re- 
ported the bill to the House unanimously and it was passed under the 
Consent Calendar by the House without objection. It came to the 
Senate, it came over late, and it was felt by Senator Bricker at the time 
that he wanted to hold hearings here. It was late in the session and 
hearings could not be held. 

[ have the assurance of the present chairman of the Interstate and 
Foreign Commerce Committee, Mr. Percy Priest, of Tennessee, and 
also of the ranking minority member of the Interstate and Foreign 
Commerce Committee of the House, Mr. Wolverton, that if the Senate 
will act on this bill now they will give it priority and speedily enact 
it in the Hfouse. They will not need to hold hearings again on it and 
will pass it on through. 

[ come from the county that is probably more interested in this bill 
than any other county in the country—San Mateo County, Calif.- 
because we ship more cut flowers than any other county in the United 
States. We have an annual product there of in the neighbor- 
hood of $7 million. So that our growers have a tremendous stake in 
this bill because they are limited to air cargo. The perishable nature 
of their crop is such that they must use the air shipments in order to 
get to the markets. 

The thing that has interested me in this bill is that I have never 
been able to see any justification, nor did the CAB representatives 
who appeared before our committee last vear give any justification, 
for the regulation which they promulg: ated known as the fre ight for- 
warders regulation, because it set the air cargo shipments up as a sepa- 
rate and distinct method of shipping contrary to all the other methods 
of shipping on surface transportation. 

Senator Monronry. You mean on railroads 

Mr. YounGEr. Yes. In other words, eee can now, by freight 
or express or truck go together in a cooperative association ‘and con- 
solidate their shipments to take advantage of the consolidated rates 
without going through freight forwarders. Here the CAB, by their 
regulation, endeavored to prohibit that type of ee nt. It has 

always been my feeling that a shipper should not be limited in the air 
shipme nts to a method that is different than surface shipments. 

| never have been able to bring myself to believe that that should be 
done, and that was the thing that interested me in this bill. I have 
another similar bill in the House this year. That was the argument 
that to me seemed to be most compelling. For instance, no doubt in 
the original instance when that regulation was put into effect it was 
done with the idea that it would stimulate air cargo by virtue of the 
fact that you would have these freight forwarders who would really 
be agents of the air cargo shipper, air cargo transport, out soliciting 
business and thereby creating business. But actually it has retarded 
the air cargo business. 
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The hearings which we held last year showed that due to this regu 
lation hundreds of tons of cargo have been denied the airlines due to 
that regulation. I knew of no way, and our people knew of no way of 
reaching it by a method that the Congress has already settled on other 
than by exempting agricultural and horticultural products, because 
that method and that as a policy has already been determined by the 
Congress in the trucking act. 

So we adopted that method and that is what gave rise to why it was 
limited in that field. 

After going through all this I feel very strongly on this situation. | 
think it is grossly unfair. I think it is a bad regulation from the air 
argo transport situation so far as the corporations are concerned 
that own the airlines, and it is also great detriment to the shippers. 

Are there any questions / 

Senator Monroney. As | understand the bill this does not apply to 
the regular direct operators of airlines or air cargo planes, or even of 
charter planes. It applies to those who indirectly engage in air trans- 
portation for the assembly of cargoes ? 

Mr. YounGer. The exemption applies, yes. 

Senator Monroney. That is what I mean. The exemption bill ap 
plies to those indirectly and not to those directly engaged. 

You spoke of the regular airlines. Was the purpose of that bill to 
allow these groups to contr: act with the regular airlines, or is it to: allow 
them to contract with charter carriers or regularly scheduled cargo 
carriers / 

Mr. YounGer. Allow them to ship by any cargo carrier on any air- 
line that deals in air cargo. They have always had the right to 
charter a plane if they wanted to, and Ship. 

Senator Monroney. Any individual dothat? The order of the CAB 
does not affect that / 

Mr. Younger. No. 

There are so many of these small shippers, small growers, that 
have to have as cheap a transportation as they can possibly get in 
order to get these flowers to the market at a price that will sell, and 
they must use the airlines, and the only way they can do it is consoli 
date their shipments at breaking points at St. Louis and Chicago where 
they can then break off and reach their markets. 

Senator Monroney. By doing that would you be entitled to or would 
you negotiate for a better rate. say with an airline ? 

Mr. Youncer. No. You would obtain the regular rates that are 
approved by the CAB. They would pay the regular rates; the con- 
solidated rates that are approved by the CAB. 

Senator Monroney. And those rates are in existence just as they 
are by rail carriers where you have |. c. 1. versus carload and the fre ight 
forwarders, of course, pass on benefits from the carload rates for 
1. c. 1. shipments and make a small charge for assembly, dispatching, 
and distr ibuting at the terminal points? 

Mr. Youncer. The airlines would get the same rate that they now 
get for the transportation of the cargo. There would be no difference 
in that. 

Senator Monroney. In other words, there would be no saving to a 
flower grower between California and New York in his air freight 
rate ¢ 

Mr. YounGer. Oh, yes. 
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Senator Monroney. There would be? 

Mr. Youncrr. The grower would get a much better rate. Now he 
has to go through a freight forwarder and the freight forwarder gets 
that advantage and the difference between the individual rate and the 
consolidated rate. 

Senator Monroney. What is that difference, roughly? Is it im- 
portant ¢ 

Mr. Youncer. Oh, yes: it is highly important. 

Senator Monroney. But it is based on quantity rather than indi- 
vidual smal] shipments ¢ 

Mr. Youncer. That is right. These cooperative farmer groups 
that are organized, that can ship by express or ship by freight, or that 
can ship any way that they want to can get the advantage of a consoli- 
dated shipment, except by air. 

Senator Payne. And the y take the responsibility ¢ 

Mr. Youncer. Yes, they take their own responsibility. That 1s 

: K. Ihave nothing against the freight forwarder. Iam not here 
all against him. The only thing that appeals to me, and I think 
is fair, is that the shipper ought to have the same right to ship by 

air that he has to ship by express or by freight or by truck, and there 
should be no differenti: al. 

If the ICC wants to say, “We insist that everything that is shipped 
must go through a freight forwarder,” that is a different question. 
That isup tothe ICC. But T do not believe that the CAB has a right 
and should put in a separate regulation for cargo by air which is 
different from the cargo by all the surface lines. I just don’t think 
there is any justification for it. 

Senator Monroney. It would not affect any chartering of planes? 

Mr. Youncer. No, sit 

Senator Monronry. They have the right to do that now? 

Mr. Youncer. Yes, sir. 

Senator Monroney. It would affect your airlines and if, as, and 
when other scheduled or certificated freight lines with rates perhaps 
approved by the CAB, those two would be affected ? 

Mr. Youncrer. It would not affect your schedule of rates that are 
approved by the CAB. Those rates would be maintained and these 
cooperatives would pay to the airline the regulation rate for a consoli- 
dated shipment which has been approved by the CAB. 

Senator Monronry. Senator Payne? 

Senator Payne. I have no questions except, Mr. Chairman, some- 
where in the back of my mind is the fact that we did hold hearings on 
this last year. 

Mr. Youncer. No. 

Senator Payne. We got into a discussion on it somewhere. 

Mr. Youncer. Last year you did get on a discussion of it because 
you had before you the McCarran Act which was a complete revision 
of the Civil Aeronautics Act. 

Senator Payne. That is right. 

Mr. Youncrr. In that you did get into this particular discussion. 

Senator Payne. I remember we had a number of witnesses testify 
on it at the time. 

Mr. Youncer. That is right. 
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Senator Monroney. This applies not only to agriculture and hort 
culture but to livestock and fish, which would atfect your lobsters in 
Maine, would it not / 

Senater Payne. Yes. 

Senator Monronety. We get them clear out in Oklahoma. 

Senator Payne. We hope y rou will eat more of them. 

Mr. Youncer. That wording is taken out of the act that pertains 
to trucks because that has been a policy that has already been set and 
approved by Congress. That is why we used that method. 

Senator Monronry. Do you have any further questions, Senator ? 

Senator Payne. No. 

Senator Monroney. Thank you very much, Congressman Younger, 
for your helpful testimony. We appreciate your coming over. 

Mr. Robert IT. Roland, executive secret: ry, Soc lety ol American 
Florists. 

We are pleased to have you with us this morning and we are glad 
to have your testimony. You may proceed in your own way, 


STATEMENT OF ROBERT H. ROLAND, EXECUTIVE SECRETARY OF 
THE SOCIETY OF AMERICAN FLORISTS 


Mr. Rotanp. 1 am Robert Hl. Roland, executive secretary of the 
Society of American Florists, 600 South Michigan Avenue, Chicago, 
Ill. 


The society is the national trade association of the florist industry 


as a whole—producers, wholesalers, retailers, and allied trades. lt 
membership IS composed of So} National, State and local florist ‘SSO 
clations which are directly afliliated with the societv. Each of these 


associations names one of its members to the socie ty’s bo: urd of delegates 
which is its governing body. I have been specifically authorized to 
support alle forts for ‘the kind of relief proposed in S. L192. 

Historically, the Federal Government through the Congress and its 
many administrative and regulatory agencies, has always recognized 
the need to assist all producers of agricultural commodities. The 
many reasons for this policy are so well known that they need not be 
detailed here. 

One of the major examples of this policy has been in the field of 
transportation. Tlowever, this has been evident only with respect to 
ground transportation. 

The Interstate Commerce Act provides for rather broad exemptions 
for agric ultural commodities from many of its re erul: atory proy IsIOns. 
It also permits groups or associations of producers to perform a con 
solidating and distributing service for their re spec ‘tive members. 

S. 1192 proposes to provide similar relief in air transportation. 

In the florist industry this is particularly pertinent because it is 
composed most ly of very smal] operators W ho would be at an economie 
disadvantage if each of them had to do his own shipping 
independently. 

Another significant factor is that the production of flowers, which 
supplies the 25,000 retail florists in the country as a whole, is con- 
fined to a rather limited number of areas. Actually, 72 percent of 
all flower production occurs in 12 States. 


61017—55 2 
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There is the further fact that, because of climatic conditions, some 
areas can produce certain flower crops better and more efficiently than 
any others. The result is that a substantial portion of the production 
in many of these areas must be shipped out. Therefore the most 
efficient and economical transportation facilities to get their crops to 
distant markets has a vital importance to those producers as well as 
to their customers. 

Outstanding examples of this are in the areas around San Fran- 
cisco, Los Angeles, Denver, Boston and several points in Florida. 
California flowers are shipped to every part of the country with a 
normal everyday shipping radius of 2,000 miles. Denver carnations 
vo to the Southwest and Southeast States. Boston flowers are ship- 
ped extensively to the Southeastern States. Florida flowers go to 
about three-fourths of the States. 

Furthermore, the future potential of new production areas now de- 
veloping in the Northwest, the Southwest and North Carolina will be 
dependent to a large degree on fast and economical transportation 
for the distribution of their crops. 

Excellent progress has been made by Federal and State research 
stations in the development of new varieties of flowers and new 
methods of production particularly adapted to these areas. Every 
possible encouragement should be given to bring about the widest pos- 
sible distribution so that the public, in every part of the country, 
can enjoy the complete variety of flowers. 

The 1950 Census of Agriculture shows that of the 12,427 flower 
growers in the United States, 86 percent did a volume of less than 
$25,000, and only 3 percent did a gross volume of $100,000 and over. 
This dramatizes the need for the relief now sought in this bill. 

There would be a very obvious economic waste if each of these small 
producers had to handle all the details of shipping his flowers and pay 
the higher rates of small individual shipments instead of having 
those details consolidated and thereby gain the advantages of bulk 
rates. With prices on a continuous and drastic downward slide since 
1946, the need for every possible saving is vital to the flower producer. 

The Civil Aeronautics Act made no provision for freight forward- 
ers in air transportation. However, the Civil Aeronautics Board, 5 
years ago, set up a 5-year trial provision for freight forwarders. The 
results of this trial period are now being reviewed. 

During this period a few nonprofit associations of flower producers 
were organized to perform a consolidating service for their members. 
CAB issued a cease and desist order against one of them and an appeal 
was taken to the Ninth Circuit Court of Appeals. 

Last year the court affirmed the cease and desist order and I would 
like to call your attention to the following three paragraphs from its 
decision : 

There seems to be little dispute as to factual character of the plaintiff's epera- 
tion. But is it inside or outside the ambit of regulation by the Civil Aeronautics 
Board? 

In many places in the law, cooperatives, especially agricultural cooperatives, 
have been given special consideration. It is not for us to decide here, but it 
seems that if the petitioner (the cooperative) were operating in the field of rail 
or motor transportation, it would be exempt from regulation by the Interstate 
Commerce Act (49 U.S. C. A. No. 1102; see U. 8S. v. CT. 411, 94 L. Ed. 474) But 
no special exception for cooperatives or agricultural freight forwarders appears 
in the Civil Aeronauties Act. 
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It is the function of this court to read the Civil Aeronautics Act as it is 
‘The Congress can make exceptions. 

This makes the legislation proposed in S. 1192 a matter of extreme 
urgency for the protection of an important segment of the flower 
producers. Unless they are granted the relief which for many years 
has been provided for them by Congress in surface transportation, 
they will be subject to additional expenses on a business operation 
which is already near a critical point. 

Mr. Chairman, I would like to add one comment there. At the 
hearings last year in the bill that Mr. Younger referred to, his original 
bill, the CAB called attention to the fact that they were considering 
this matter and expected to possibly come up with some relief such as 
we are seeking. 

Ilowever. the Civil Aeronautics Board also said at that hearing that 
they expected a decision by December. This is now the end of March 
and the decision has not come about. 

We are also faced, I think, with the thought that even though CAB 
does provide the relief requested here, if it is done in that manner, it is 
still subject to changing opinion and changing policies of any future 
Boards in the Civil “Aeronautic s Board. 

Senator Monroney. In other words, what you are asking is the same 
treatment that a shipment of flowers going by rail now receives. You 
would like that extended to air. 

Mr. Ronanp. Exactly. 

Senator Monronry. And the present act, while it is silent as to 
freight forwarders, has been assumed by regulation by the CAB, there 
fore : they must either change that regul: ition or legisl: ative exemption 
must be given. 

Mr. Ronann. Right. 

Senator Monroney. Does the Rail Act exempt only cooperatives or 
does it exempt any person’ The way I read this act it doesn’t apply 
only to cooperatives or associations, or groups. But any person could 
engage in this. 

Mr. Rotanp. That is the way the present bill reads, that is correct. 

Senator Monroney. Is that on all fours with the surface trans 
portation ¢ 

Mr. Rotanp. I cannot answer that. I am not legally familiar with 
that. 

Senator MonroneEy. I would like to have the staff check that. I 
am wondering if there is any provision for responsibility to the ship 
pers provided for in this ac t, a bond or some thing for performance of 
the service. You envision a reput: ible organization, association, or 
trade cooperative being engaged in this. I was wondering if there 
were any provision or any right of the CAB to write in provisions for 
responsibility. 

Mr. Rotanp. I am not familiar with that possibility. 

Senator Monroney. If it follows rail transportation on freight 
forwarders, if perishables, for example, shipped from San Francisco 
to New York were not met by the forwarder, and were allowed to spoil, 
the claim would rest ag rainst the forwarder and not against the air 
carrier. That is the case in freight forwarder claims, you see. 

What would be your feeling on that? 

Mr. Ronanp. Actu: ally, Mr. Chairman, at Senator Magnuson’s 
suggestion there have been efforts to have a mee ‘ting of minds of various 
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groups interested in this legislation in one way or another. It hasn’t 
been possible to come up with a final meeting of the minds but it looks 
like we are close to it. 

Senator Monroney. You have no suggestions to make to this com- 
mittee today for that provision for responsibility, a bond or some 
other performance requirement? 

Mr. Roranp. I certainly believe that they should be held respon- 
sible. There certainly could be no exc eption taken to any such sug- 
gestion. 

Senator Monroney. Should they be approved by the CAB as to 
their responsibility or the ICC, or by whom ? 

Mr. Rotanp. I think the CAB should determine in the first place 
if it is going to be a cooper: ative group or cooper: ative assoc iation, cer- 
tainly they should have the power to determine that it is a bona fide 
nonprofit group. 

Senator Monroney. You wouldn't want to limit it to just nonprofit 
groups, would you ? 

Mr. Rortanp. That would satisfy us. 

Senator Monroney. The way the bill is written now anyone can 
engage in it as they see fit without any restrictions or approval or be- 
ing held responsible or accountable. 

ier. Rotanp. It will satisfy our group, representing the industry, 
as I have pointed out, if it were limited to nonprofit associations. 

Senator Monroney. Regularly chartered groups under State law ? 

Mr. Rouanp. Yes. 

Senator Monroney. You would want that provision in there 
though so it couldn’t be just an informal association which had no 
recognition in law or otherwise ? 

Mr. Rotanp. No. It should be definitely set up under some definite 
standards which are accepted standards. 

Senator Monroney. Senator Payne? 

Senator Payne. I have no questions. 

Senator Monroney. Thank you very much for your helpful testi- 
mony on this, Roland. We appreciate your coming. 

Mr. Mike M. Masaoka, representing the Japanese American Citizens 
Teague. Mr. Masaoka, we are glad to have you before our committee 
to give us the benefit of your testimony. 


STATEMENT OF MIKE M. MASAOKA, WASHINGTON REPRESENTA- 
TIVE OF THE JAPANESE AMERICAN CITIZENS LEAGUE 


Mr. Masaoka. Mr. Chairman, members of the subcommittee, my 
name is Mike M. Masaoka, Washington representative of the Japanese 
American Citizens League, with offices at 1737 H Street NW., Wash- 
ington, D. C. I have a rather lengthy statement which I will not 
read. I would like to summarize it with your permission. I might 
also add, with your permission, that I have been requested by Mr. 
James Bonaccorsi, president of the Consolidated Flower Shipments, 
Inc., bay area, to submit a statement in behalf of his group inasmuch 
as their counsel is not present this morning. 

Senator Monronry. We will accept his statement and have it in- 
corporated in the hearing. 
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(Statement is as follows:) 


STATEMENT OF THE JAPANESE AMERICAN CITIZENS LEAGUE 


My name is Mike M. Masaoka, Washington representative of the Japanese 
American Citizens League (JACL), with offices at 17387 H Street NW., Wash 
ington, D. C. 

The JACL is the only national organization representing persons of Japanese 
ancestry in the United States, with some SS chapters in 32 States and the Dis 
trict of Columbia. 

Our concern in 8. 1192, introduced by Senators Warren G. Magnuson, of Wash 
ington, Richard L. Neuberger, of Oregon, and Thomas H. Kuchel, of California 
a bill to amend the Civil Aeronautics Act of 1938 to exempt operations in the 
transportation of livestock, fish, and agricultural, floricultural, and horticultural 
commodities from the act and from regulation by the Civil Aeronautics Board 
thereunder—stems from the fact that a considerable number of our members, 


shipping of flowers and decorative greens. 

Most of our members so concerned reside in California, although a substantial 
number reside in Washington and Oregon as well. Many of our California 
members are also members of Consolidated Flower Shipments, Inc., bay area 
(San Francisco), or Flower Consolidators of Southern California, Inc. (Los An 
geles), both organized under the laws of that State. 

Although Americans of Japanese ancestry constitute only a small part of the 
west-coast flower industry, they fully nnderstand the implications of these hear 
ings not only for themselves but also for all concerned with the growing, shipping, 
and selling of cut flowers and decorative greens. It is at their request that we 
appear today to endorse the provisions of S. 1192 and to urge its immediate 
enactment, 

Since we are not qualified by either experience or training to discuss the tech 
nical aspects of the pending legislation, we shall confine our presentation to the 
factual matters and arguments urged upon us by our members who are vitally 
concerned with the outcome of these hearings. 

The considered attention of this committee is called to the urgent need to 
exempt from regulation as freight forwarders, nonprofit Cooperatives, and 
shipping associations engaged in facilitating for their own members utilization 
of air transportation in the interstate shipment of horticultural and floricultural 
products. 

Simply stated, what we ask is that Congress, through enactment of 8S. 1192 or 
similar legislation, provide the same exemption in air transportation for agri 
cultural, horticultural, and floricultural Commodities handled by nonprofit co 
operatives or shipping associations for the sole benefit of their members as is 
presently extended in surface transportation to these same products as a matter 
of course. 

When Congress in its wisdom enacted the so-called Agricultural Marketing 
Act, it enunciated a declaration of public policy which has governed all general 
transportation practice since that time, the only exception being in commercial 
aviation. 

The Agricultural Marketing Act, section 1141, states: 

“(a) It is declared to be the policy of Congress to promote the effective mer- 
chandising of agricultural commodities in interstate and foreign commerce so 
that the industry of agriculture will be placed on a basis of economic equality 
with other industries, and to that end to protect, control, and stabilize the cur 
rents of interstate and foreign commerce in the marketing of agricultural com- 
modities and their food products 

“(1) By minimizing speculation. 

“(2) By preventing inefficient and wasteful methods of distribution 

“(3) By encouraging the orgenization of producers into effective associa 
tions or corporations under their own control for greater unity of effort in 
marketing and by promoting the establishment and financing of a farm mat 
keting system of producer-owned and producer-controlled cooperative asso 
ciations and other agencies 

‘(4) By aiding in preventing and controlling surpluses in any agricultural 
commodity, so as to maintain advantageous domestic markets and prevent 
such surpluses from causing undue and excessive fluctuations or depressions 
in prices for the commodity.” 
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According to its usual meaning, court interpretations, and congressional enact 
ments, agricultural products include horticultural and floricultural commodities, 
including those specially prepared for marketing purposes. 

To carry out the public declaration of Congress, both the Freight Forwarders 
Act and the Motor Carriers Act specifically spelled out exemptions for agricul- 
tural cooperatives. 

The Civil Aeronautics Act failed to list this particular exemption and the Civil 
Aeronautics Board has, thus far, refused to follow the precedents set forth in the 
Freight Forwarders and the Motor Carriers Acts by attempting to lump non- 
profit agricultural cooperatives and shipping associations with private commercial 
freight forwarders. 

In order that there may be a uniformity and a consistency in the treatment of 
agricultural cooperatives and commodities in both surface and air transportation, 
JACL urges this committee to provide the same exemption in air transportation 
as is presently granted in surface transportation to agricultural cooperatives and 
commodities 

No special privileges or benefits are requested; only the same consideration 
that was found essential to the same operations in surface transportation. 

For all practical purposes, the identical situations that forced Congress to 
exempt agricultural commodities and cooperatives from regulation under the 
Freight Forwarders and the Motor Carriers Acts have been experienced by the 
flower growers and shippers of California. 

After World War II, new markets for west-coast cut flowers and decorative 
greens were opened up in the territory east of the Rockies—the Midsouth, the 
Midwest, the Southeast, and the East—because of the advent of low-cost air 
transportation. It should be noted here in passing that this huge expansion was 
not at the expense of the growers and shippers in the newly available market 
areas; rather, it was a greater all-around demand for all kinds of horticultural 
and floricultural items. And, California, because of its favorable growing con- 
ditions and seasons, became the giant in an ever-expanding industry, although 
Oregon and Washington, too, share in this expansion 

Initially, the individual growers and shippers used the services of the regular 
freight forwarders and handlers. But they found these services to be unsatis 
factory and the rates excessive. 

Public hearings conducted by the Civil Aeronautics Board in both Los Angeles 
and San Francisco last spring demonstrated that, because private freight for- 
warders were unable or unwilling to provide adequate service at a reasonable 
cost, producers and shippers of cut flowers and decorative greens in northern and 
southern California were forced to organize a nonprofit cooperative and a ship- 
ping association, respectively, in order to survive in this highly competitive field. 

To repeat, because private companies acting as freight forwarders were either 
unable or unwilling to provide the necessary services at reasonable rates, these 
California growers and shippers were forced to seek an alternative. They found 
it in the precedents already established in surface transportation ; they organized 
an agricultural cooperative and a shipping association to provide the desired 
services for their own members on a nonprofit basis. 

At the present time two special shipping organizations are operating in Cali- 
fornia, the Consolidated Flower Shipments, Inc., bay area in northern California 
(an agricultural cooperative), and the Flower Consolidators of Southern Cali 
fornia, Ine. (a shipping association), in the Los Angeles area. 

Because these shipping organizations are limited by their respective charters 
to their own members, they can and do render specialized and personalized 
services that only industry members themselves can offer. This includes pickun 
service in specially constructed trucks at required hours to meet desired plane 
schedules. Because of their very profitmaking motive, ordinary freight for- 
warders cannot provide these services without charging prohibitive rates. The 
experiences of the California horticulturists and floriculturists with airfreight 
forwarders are almost identical to those of other agriculturists in other parts 
of the country with surface transportation. 

These California shipping organizations have proved to be a particular boon 
to the small- and medium-sized growers and shippers, for by being able to con- 
solidate their shipments with others they have gained from the economics of 
bulk rates from the airlines, economies that have been shared on a pro rata 
basis for the benefit of their members. Previously, the freight forwarders 
pocketed these savings. 

Moreover, these small shippers have also been able to acquire through their 
cooperative program special attention and handling en route of their own ship- 
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ments Which had been restricted, because of the trouble and expense involved, 
to the larger companies before their specialized membership enterprise was 
organized for their benefit. 

The 1950 census of agriculture revealed that of the 12,427 growers in the 
United States, only 3 percent can be considered to be in the “big business 
class. This means that 97 percent of all floricultural growers are considered 
“small business” operators. Accordingly, only through membership in shipping 
associations and cooperative organizations can they ship their products to avoid 
the much higher costs of unconsolidated individual shipments. 

If the cooperative means offered by their agricultural cooperative and shipping 
association are denied them, many of them will not be able to ship their 
flowers by air at all. This could result in the bankruptcy of thousands of small 
operators whose margin of profit for the year may come from these air 
shipments. 

The so-called big shippers too have a real stake in these operations, fon 
without the right to consolidate their shipments with others, transportation 
costs for even them become prohibitive, for the bigger the consolidation, the 
greater the savings, generally speaking. 

The average florist orders only a resatively few flowers at a time in order that 
he will always have a fresh supply. Thus, whether a major or a minor shipper 
is involved, because of the perishability of the commodity, the shipments itself 
is relatively small on an individual basis. 

Without the right to consolidate wherever possible, the air transportation 
expense of individual shipments could become so costly that Pacific coast-grown 
products would not be able to compete in out-of-State markets east of the Rockies 
Such an eventuality could prove catastrophic, for the flower industry is the 
seventh largest agricultural operation in California, with an estimated two 
thirds of the total output going into interstate commerce, much of it by air 

The flower industry in the Pacific Northwest too is a rapidly growing one, 
and legislation of this nature will aid its growth materially for the primary 
markets for their products must be those in the Midwest, East, and South. 
Though in a sense competitive with California, because of differences in climate 
and growing seasons, it will also be supplementary. 

In this connection, it should be kept in mind that these critical comments refer 
and relate only to the private freight forwarders, not to the airlines, for the 
airlines accept shipments from both the freight forwarders and the agricul 
tural cooperative and shipping association on the same terms. In other words, 
instead of paying excessively for inadequate pickup, consolidation, break bulk, 
and delivery services to the regular freight forwarders, these California grow 
ers and shippers who have organized for their mutual benefit prefer to handle 
their own arrangements on a nonprofit basis. They have found that they can 
do a better job, cheaper for themselves—-with consequent savings to the public 
at large. 

If those on the west coast discover that they are unable to compete in out 
of-State markets because of prohibitive freight forwarder costs in air trans 
portation, the airlines themselves will face tremendous losses in revenue running 
into millions of dollars from the loss of flower shipments. This revenue is par 
ticularly important to transcontinental airlines since Pacific coast flowers move 
eastward and utilize space that might otherwise be wasted. American Airlines, 
for example, recognizes this probability and has recommended to the Civil Aero 
nautics Board that agricultural cooperatives and shipping associations be ex 
empt from its regulations. 

On page 9, of its exhibit No. AA—B, dated March 31, 1954, American Airlines 
declared before the Civil Aeronautics Board, in the matter of the Air Freight For 
warder Investigation, Docket No. 5947 et al, in connection with shippers’ asso 
ciations “As long as weight breaks favorable to consolidation continue to exist, 
shippers should be free to pool their traffic to keep the benefits of such rates for 
themselves rather than being forced to share the savings in volume rates with a 
forwarder. 

If the airlines suffer losses in revenue, the national defense that is so de 
pendent upon a healthy commercial air-transport system may be placed in jeop 
ardy. Incrased Government subsidies to make up this loss in revenue may then 
hecome necessary in order to keep marginal airlines in operation, for it is 
axiomatic that the more the airlines realize in revenues, the less their.need 
for subsidies. 

Finally, the consumer public will be penalized if air transportation charges 
are increased by the forced use of freight forwarders, for flowers will become 
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more scarce and more expensive. Conversely, with reasonable air transporta- 
tion costs, the flower-buying public everywhere in the country will benefit. Lower 
prices, higher quality, wider selection and more varieties, and a regular and 
continuous supply of fresh-cut flowers and decorative greens will result. 

To our mind, such specialized nonprofit organizations as Consolidated Flower 
Shipments, Inc.-Bay Area and Flower Consolidators of Southern California, 
Inc.—established by growers and shippers to provide nonprofit expediting serv- 
ices for members only—have demonstrated their worth to their members, to their 
State, the Nation, and the public at large. 

To deny to these two California agriculural organizations and other compar- 
able associations the same rights, privileges, immunities, and exemptions en- 
joyed by all agricultural cooperatives and shipping associations, including them- 
selves, in surface transportation is a disservice to the community at large and 
against the public policy and interest. 

And yet, the Civil Aeronautics Board, in the exercise of its discretion, has 
issued a “cease and desist” order against the Consolidated Flower Shipments, 
Inc.-Bay Area, an order which a court a year ago affirmed. The Flower Con- 
solidators of Southern California, Inc., is the defendant in a civil suit brought 
by a freight forwarder. 

The incongruity of the Government position is exposed when one looks into 
many of the operations—part of the shipment is by air and part by surface 
carrier. For the former, the Civil Aeronautics Board insists that nonexemp- 
tion should be given, while for the latter, statutory authority specifically pro- 
vides the exemption. 

Because of the urgency of the situation for west coast growers and shippers, 
particularly those in California, Representative J. Arthur Younger, then a 
member of the House Interstate and Foreign Commerce Committee, introduced 
a bill similar to S. 1192 in July 19538, at the request of many of his constituents 
who are also nurserymen and flower growers in his district. 

The House committee held hearings on H. R. 6310, Representative Younger’s 
bill, on April 7 and July 1, 1954. On July 19, last year, the House committee 
favorably reported this legislation, which was passed by the House on August 8, 
1954, on its Unanimous Consent Calendar. It failed of action in the Senate be- 
cause of the lateness of the session which prevented hearings by this committee 
prior to adjournment. 

In the meantime, the United States Court of Appeals for the Ninth Circuit, 
No. 13,727, June 9, 1954, in re Consolidated Flower Shipments, Inc.-Bay Area v. 
Civil Aeronautics Board and Airborne Flower and Freight Trafic, Inc., has held 
that, in the absence of specific exemptions spelled in the basic law, the “cease 
and desist” order of the Civil Aeronautics Boards must be affirmed. 

In the decision, the court invited Congress to make an exception for agricul- 
tural cooperatives and shipping associations, if it so desired, in these words: 

“In many places in the law, cooperatives, especially agricultural cooperatives 
have been given special consideration. It is not for us to decide here, but it 
seems that if the petitioner (the cooperative) were operating in the field of rail 
or motor transportation, it would be exempt from regulation by the Interstate 
Commerce Commission under the Interstate Commerce Act (49 U.S. C. A., see. 
1002). See U.S. v. Pacific Coast Wholesaler’s Assn. (338 U. S. 689, 70 S. Ct. 411, 
94 L. Ed. 474). But no special exception for cooperatives or agricultural freight 
forwarders appears in the Civil Aeronautics Act. 

“It is the function of this court to read the Civil Aeronautics Act as it is. The 
Congress can make exceptions.” 

Since Congress can make exceptions, as the court states, and since the instant 
Magnuson bill provides for the traditional exception in air transportation that is 
accepted as a matter of public policy in surface transportation, we urge its 
favorable consideration. 

In the initial decision of Examiner Paul N. Pfeiffer, served December 2, 1954, 
“In the matter of the investigation of the activities of designated Air Freight 
Forwarders, Cooperative Shippers Associations, and Railway Express Agency 
(Air Express Division) for the purpose of terminating or renewing and revising 
part 296 of the economic regulations governing the operations of indirect air car- 
riers and the adjudication of applications seeking renewal of existing authority 
or entry into the indirect air carrier industry in accordance with section 1 (2) 
of the Civil Aeronautics Act of 1938 as amended,” Air Freight Forwarder In- 
vestigation, Docket No. 5947 et al., it is found in the Conclusions, pages 102 to 
104 that: 
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“A review of the various types of operations in which the cooperative shipping 
associations are engaged reveals a consistent pattern. The associations operat 
ing through terminal agents, local pickup agents, and in one case even a regis 
tered freight forwarder, are maintaining a closer control over the routing and 
earrier selection of their shipments, obtaining the volume rate which is pro 
rated among the member shippers, and in the peculiar case of the flower coopera 
tives, also eliminating or reducing the expensive excess valuation charge which 
the competing forwarder has utilized to its pecuniary advantage. As a result, 
the cost reductions and improved service undoubtedly serve to enhance air freight 
transportation by retaining a good share of the price conscious markets despite 
a business readjustment. 

“On the other hand, there is little doubt but that the activities of these asso 
ciations if allowed to expand will affect the economic future of the air freight 
forwarders through their ability to underprice the forwarders’ services. The 
question to be decided herein is: Should such an evolution be prohibited by Fed 
eral administrative regulation? Certainly there is nothing improper in a bona 
fide shippers association operating on a nonprofit basis. State nonprofit incorpo 
ration statutes are in effect in most of the States of the Union. Moreover, there 
is nothing inherently wrong with the association prorating charges among its 
membership so long as there is no discrimination among them. Producer, mar 
keting, and consumer cooperatives have been operating on that basis for many 
years. The reduction of shipping costs to the members of the association enhances 
the use of air freight transportation and is an aid in the development of domestic 
commerce generally, More specifically Government should encourage reductions 
in the cost of transportation whenever possible through regulation because 
unnecessarily high prices in any line of business dry up purchasing power, slow 
down business activity and cause unemployment Such economic recessions 
require direct relief and business subsidy which in turn must be supported by 
high taxes which inhibit the incentive of more prosperous individuals and busi 
ness enterprises to produce goods and services. Government should encourage 
cooperative enterprise in the same way that business encourages the development 
of new cost-saving inventions. The few salesmen and advertising employees who 
may be dislocated by a swing to cooperatives in the air forwarder industry will 
find more profitable employment in other fields of endeavor. Particularly should 
such reductions in costs be encouraged where there would be no adverse effect 
on the revenues of the line-haul air carriers, 

“The argument has been made throughout this proceeding that the growth of 
the cooperatives will cause the air freight forwarder to disappear from the scene 
leaving shippers at the mercy of associations who may not desire to admit them 
to membership. The forwarders use this as an argument for requiring cooper 
atives to prove a need for their service while Bureau counsel employs this 
contention as a reason for requiring that the cooperatives keep their membership 
open. 

“Neither contention appears to be sound. If the cooperative form of forward 
ing becomes more attractive to shippers than the profit-making method, then 
the latter must yield to the former. The Government should no more intervene 
between two types of organizations in the shipping field than it does where a 
cooperative grocery store operates in competition with a profit-making independ 
ent or chain-store grocery. Cooperatives should no more be required to show a 
specific public need for their services in any particular locality than a forwarder 
No basic regulatory purpose would be served by such a limitation on entry. 
Regulation should be confined to operations after entry. 

“The forwarders will in all probability continue to serve shippers who do not 
desire or are unable to join cooperative associations on a consolidated or so-called 
straight-shipment basis. They may enter into agreements to act as cargo sales 
agents for some of the airlines. They may also serve as agents performing pickup, 
consolidation, and accounting functions under the direction of bona fide shippers 
associations.” 

On page 105, the examiner states that “Although jurisdication of the Board 
over cooperative shipping associations as indirect air carriers was settled in 
Consolidated Flower Shipments, Inc.-Bay Area vy. C. A. B., supra, regulation of 
the cooperative associations should be at the minimum necessary to keep the 
Board apprised of the extent and character of their operations.” 

In Bureau counsel's brief to the Board, dated February 21, 1955, Bureau 
Counsel John J. Stowell and James L. Deegan are in complete agreement: with 
the finding of Examiner Pfeiffer that “cooperative shippers’ associations should 
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be authorized as air carirers because they enhance air freight transportation.” 
But they recommend, in page 2 of their brief, that “Cooperative shippers’ asso- 
ciations should be required to: 

“A. Keep their membership rolls open on equitable terms to any member of 
the public, and to 

“B. Adhere to reasonable charges, without unjust discriminations, undue pre- 
ferences or advantages or unfair or destructive competitive practices.” 

Oral arguments in the matter to which both the examiner and Bureau Counsel 
have addressed themselves were held before the CAB on March 29, 1955. 

On the basis of both the examiner’s findings and Bureau Counsel's agreement, 
it appears that both parties concur in the need and validity for cooperative ship- 
ping associations. soth, however, because of the court's decision previously 
referred to, hold that the CAB has the jurisdiction to regulate these same ship- 
pers’ associations. 

It may be that the Civil Aeronautics Board may finally issue its verdict that 
shipping associations should be subject only to minimum reporting requirements. 
This may in fact result in authorizing the continuance of cooperative shipping 
associations under little regulation. 

But, the important fact to consider is that as long as this is an administrative 
determination, another board may decide differently on exactly the same issue. 
Only if the intent of Congress is made clear in a legislative pronouncement will 
the cooperative shipping associations be able to plan into the future with con- 
fidence and faith. An administrative determination hangs, like the sword of 
Damocles, over shipping associations which cannot know from day to day when 
that administrative determination may be amended or revised. Only an amend- 
ment written into the basic law will provide the permanency needed for long- 
range future planning. 

S. 1192 does not spell out exemptions for all shipping associations: it is limited 
to those engaged in handling in air transportation only livestock, fish, or agri- 
cultural, floricultural, or horticultural products. It is so limited in order to 
conform to already accepted public policy relating to these commodities in sur- 
face transportation, that is in rail and truck transportation. It is not an 
enunciation of a new policy, nor an exemption of new products or commodities. 
It is simply an affirmation of confirmed public policy and its logical, normal 
extension to air transportation. 

In considering this legislation, this committee should study the floricultural 
and horticultural history in California and the Pacific Northwest in terms of the 
greatest good for the greatest number not only on the west coast but the entire 
country. It should also study the development and growth of agricultural coop- 
eratives and shipping associations in surface transportation and the moving 
reasons for congressional exemptions from regulations for these specialized 
memberhip organizations. If this is done, we are confident that the discrimina- 
tion in the treatment of agricultural cooperatives and commodities in air and 
surface transportation will be eliminated and that consistency and uniformity 
will dictate enactment of S. 1192 or similar legislation. 

In a sense, the problem here is whether a number of growers and shippers of 
cut flowers and decorative greens in the West Shall enjoy the benefits of con- 
solidation of shipments in air transportation themselves, or whether they shall 
be forced to surrender these economic benefits to a private freight forwarder. 
The question is whether many shall benefit at the possible expense of one, or 
whether one shall profit at the expense of many. Congressional history in the 
past has dictated that the many should benefit, not the few. Accordingly, we 
believe that S. 1192, or comparable legislation, that benefits many, not the few, 
should be enacted into law as expeditiously as possible in order that the flower 
industry of the Pacific coast may continue to fluorish and serve the nation’s 
floral needs. 

Though my presentation has concentrated on the problems of the west coast, 
let me make clear that this matter is not confined to the Pacific slope. The 
Southwest, the South, the Rockies. New England, the Midwest—everywhere that 
flowers and decorative greens are grown commercially and sold in the Wnited 
States will be benefited by this remedial legislation because its very nature is to 
eliminate discrimination and to equalize transportation practices in relation to 
the major instrumentalities of interstate transportation. 


Mr. Masaoxa. IT have also been requested by Frank Kuwahara. 
President of the Flower Consolidators of Southern California, Inc.. 


EXEMPTION OF AGRICULTURAL COMMODITIES Ld 


the Los Angeles group, to read, if I may, into the record just one page 
of an outline of their method of operation, which will give to you part 
of the problem involved. 

Then I would like to go on with my statement, if I may. 

Senator Monronery. Very well. 


STATEMENT OF FRANK KUWAHARA, PRESIDENT, FLOWER CON- 
SOLIDATORS OF SOUTHERN CALIFORNIA, INC., AS READ BY MIKE 
M. MASAOKA 


Mr. Masaoxa. This is a statement regarding the framework of oper 
ations of the ‘lower Consolidators of Southern California, Inc. 

This organization is a nonprofit corporation. Its members are ship 
pers of cut flowers and decorative greens out of the Los Angeles flower 
market. Through its manager, who is e mployed on a salaried basis, 
it assists its members with regard to their airfreight in arranging 
shipping schedules, pooling their shipping where possible, and arrang 
ing for pickup and delivery. 

Pic kup is handled by an independent contractor whose charge is 40 
cents a box. A 20 cents a box charge is levied —_ each member to 
defray the cost of operation. Air shipments are by direct carriers at 
their established tariffs. 

On direct shipments, a shipper appears as consignee. On consoli 
dated shipments Flower Consolidators appears as the consignee. The 
manager oversees the pickup of the flower boxes by checking with 
the shippers to estimate how much will be shipped each day. 

He then advises the respective airlines how much each member will 
ship and arranges for the pickup 

He checks to see that the air bill or manifest has been properly pre 
pared by the individual shipper. He collects all individual shipper’s 
manifests. 

On consolidated shipments he prepares a consolidated manifest. 
All shipments to a given destination are then totaled by boxes, weight. 
and declared value, and the volume airline rate is determined. 

After determining the total charge for the consolidated shipment 
the manager then takes each individual shipment and computes the 
charge at the volume rate. including taxes. It is obvious that from the 
nature of this operation that the shippers association cannot determine 
the charges to be prorated among its members until the shipment is 
ready for flight. 

For this reason it is literally ret ait for the association to pub 
lish a tariff. This was recognized by counsel for Airborne in a state 
ment during the San Francisco hearings in CAB Docket No. 5947 
and was implicit in the decision of the examiner in the proposed regu- 
lation providing exemption from the tariff requirements for shipper 
associations and in lieu thereof the filing of a formula for assessing 
charges. 

The association, through its manager, also arranges for break-bulk 
agent at destination and keeps the men nbers informed on schedules 
and rates of all airlines. 

He is available to assist in preparing and filing claims and advise 
members on anticipated delays and weather conditions. 

The majority of shipments go transportation charges collect. In 
some instances they go prepaid. 
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In 1950, the association shipped 7,313 boxes. By 1953 this volume 
had increased to 39,438 boxes. At the time of these hearings, its mem- 
be rship totals 17. 

That I think explains pretty well the kind of setup used. With 
your permission now, I would like to summarize my own statement. 


STATEMENT OF MIKE M. MASAOKA—Resumed 


While persons of Japanese ancestry, American citizens all, are in- 
volved in this particular legislation, I would like to point out that we 
are a very small factor, but our problems are the problems also of 
many of these other growers and shippers of decorative greens and 
flowers from Oregon, Washington, and California particularly, 
though the rest of the country is involved. 

I think the principle has been expressed very clearly and simply. by 
Congressman Younger and Mr. Roland, something like this: This 
legislation attempts to equalize transportation opportunities in air 
transportation as against surface transportation, 

There is nothing new; there is no special privilege requested. Only 
the acceptance of public policy which has been accepted all these years 
in surface transportation, motor and rail, to be applied to air. 

The problem itself is relatively simple. 

The airlines themselves do not lose anything by this operation. In 
fact, by encouraging greater use of air facilities, their profits should 
be considerably increased. 

The only person who may be affected—and I say this in all frank- 
ness—would be the freight forwarder who acts as a kind of inbetween. 

When the Japanese ‘Americans and other growers of flowers and 
decorative greens started in this business after World War II, they 
tried to avail themselves of the use of an airfre ight forwarder in their 
respective areas but they found for one reason or another that the 
services always were inadequate—sometimes the pickups didn’t work 
out—but more important, they found that the rates in consolidations, 
the advantages, that is to say, in consolidating their shipments, in get- 
ting the advantage of volume rates, accrued to the freight forwarder. 

Naturally, on commodities from a long distance, the cost of trans- 
portation is the important factor. If they can eliminate any of these 
costs then it accrues to the benefit of the grower and shipper and makes 
it more easy for him to compete successfully in out-of-State markets. 

Senator Monronrey. Wouldn’t it also increase the amount of the 
sales if you are able to get into other markets at a lower price? 

Mr. Masaoxa. It does, Mr. Chairman. I would like to say this, 
too: The tremendous growth in interstate air shipment of cut flowers 
and decorative greens from California, for ex: umple, after World War 
II, was not made at the expense of the growers of flowers in the Mid- 
west or the East. Rather, by bringing in new flowers and greens, 
and at periods when these flowers weren’t available in local markets, 
they increased the total demand for these products in such a way 
that more American families today have an advantage, an oppor- 
tunity to have a little beauty in their home. 

So it hasn’t been at the expense of the people in these local areas. 
Actually, we have expanded the market so we have helped everyone. 
By expanding the market we have helped the airlines in bringing 
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transportation from the West to the East, which oftentimes of course 
isn’t as large as transportation from the East to the West. 

Gener ‘ally speaking, again to repeat in summary, the thing that we 
are asking for is simply an equality in treatment in surface transpor- 
tation and in air transportation. 

The strange part of the situation is this: Sometimes the shipments 
go by air to a certain point, let us say from San Francisco to Chicago, 
and there it goes to another city by rail. This is how the peculiar 
situation operates. From San Francisco to Chicago, because of the 
Civil Aeronautics Act, there are no exemptions offered to these people 
to consolidate their shipments together and secure the benefit of the 
volume rate. 

Once it gets to Chicago, however, on the same shipment, if it is 
loaded on a truck or put on a train, the exemptions already instituted 
by the ICC obtain. So that there is an inconsistency oftentimes in 
the transportation of the same shipment within the United States, 
and we think that situation ought to be clarified. 

Briefly, that is my presentation. 

Senator Monroney. Senator Payne? 

Senator Payne. I have no questions. 

Senator Monronrey. What is the surcharge made by the freight 
forwarders on ~ pooling of flowers ? 

Mr. Masaoxa. I do not have exact information on that. All I 
know is that the hearings last year in San Francisco and Los Angeles 
brought out the fact that these people, by organizing their —_ coop- 
erative shipping associations, were able to save considerably because 
they were able to arrange for their own pickup at the times that they 
wanted; they could arrange for specialized kinds of handlings which 
a freight forwarder handling other commodities was not able to 
afford. 

Senator Monronry. Would the freight forwarder’s fee apply per 
pound to flowers the same as it would on dresses or furniture and other 
things that might move by air? 

Mr. Masaoxa. Again my understanding is that on flowers there 
are two considerations: bulk as well as weight. 

Senator Monroney. And flowers might take a double rate, or much 
higher proportionate rate because of the lightness and bulk? 

Mr. Masaoxa. Yes. The point, Mr. Chairman, which I wish to 
emphasize, however , is this: the airlines do not suffer at all by this. 
The freight forwarder himself may because he may be more or less out 
of that particular operation. But the airlines themselves do not lose 
any money by it and actually their air transportation ought to increase 
because the growers and shippers will avail themselves of air shipment 
even more. 

Senator Monroney. Do the freight forwarders have any significant 
volume of flower business out of the west coast ? 

Mr. Masaoxa. They have a substantial amount, yes, because there 
are some people who would rather prefer to use that method. In other 
words a shipping association such as Bay Area or Consolidated 
Flowers, while they are not closed corporations, because of their func- 
tion and makeup do not make themselves partic ularly, shall we say, 
satisfactory to everyone. So those people would rather use the ordi 
nary freight forwarder and may do so. There is nothing in this par- 
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ticular legislation which would force or compel them to join associa- 
tions. 

Senator Monronry. They would have the same rate they enjoy now 
while the other rate that would be paid by the association would revert 

whatever is left out of the operation—back to the membership ? 

Mr. Masaoka. Yes, it is simply that the consolidation and the lower 
rate is prorated back to its members. 

Senator Monronry. Did you have any questions, Senator Payne? 

Senator Payne. No, I have none. The statement here is rather 
complete. 

Senator Monroney. We will further examine your statement. We 
appreciate very much your appearing before us, Mr. Masaoka. 


STATEMENT OF JAMES BONACCORSI, PRESIDENT, CONSOLIDATED 
FLOWER SHIPMENTS, INC., BAY AREA (SAN FRANCISCO) 


(The statement is as follows:) 


STATEMENT ON BEHALF OF CONSOLIDATED FLOWER SHIPMENTS, INC., BAY AREA 
BY JAMES F. BONACCORSI, PRESIDENT 


While I regret that circumstances will not permit me to appear before this 
Aviation Subcommittee of the Committee on Interstate and Foreign Commerce of 
the United States Senate, may I submit this statement for the record as an 
endorsement, on behalf of Consolidated Flower Shipments, Inc.-Bay Area of 
South San Francisco, of the bill under consideration, S. 1192. 

Almost a year ago, Mr. Antonio J. Gaudio, our general counsel, and I personally 
appeared before this committee which at that time was considering the late 
Senator Pat McCarran’s omnibus bill, 8. 2647, to create an independent Civil 
Aeronautics Authority and an independent Air Safety Board, to promote the 
development of safety and to provide for the regulation of civil aeronautics, and 
to promote world leadership in aviation. 

When we appeared on April 8, 1954, we both urged this committee to consider 
writing a proviso into that proposed general overhaul of the basic Civil Aeronau- 
tics Act of 1988 which would accomplish the purpose of the instant bill, S. 1192, 
introduced by your chairman, Senator Warren G. Magnuson of Washington, to 
exempt operations in the transportation of livestock, fish, and agricultural, 
floricultural, and horticultural commodities from the act (Civil Aeronautics Act 
of 1938) and from regulation by the Civil Aeronautics Board thereunder. 

At the same time, we also testified before the House Committee on Interstate 
and Foreign Commerce on legislation for this identical purpose. 

My statement today will generally repeat in summary form the arguments we 
presented last year, for the problems remain the same and the arguments for 
enactment are even more cogent and urgent. 

In the period immediately following World War II, the growers and shippers 
of cut flowers and decorative greens in northern California, particularly in the 
so-called San Francisco Bay and Peninsula area, discovered an eager market 
for our products in the East, Midwest, Southwest, and South—in that general 
section of the United States east of the Rocky Mountains. 

gut, because of the peculiar characteristics of the commodities involved, it 
was found that air transportation was the key to successful competition in these 
out-of-State markets. Obviously, the farther east or south the prospective outlet, 
the more important air transportation becomes as the determining factor in 
profit or loss. The lower the rates, naturally, the more successfully could those 
on the west coast compete for distant markets. 

In the beginning, we availed ourselves of the only freight forwarder in the 
region equipped and willing to handle our shipments. But we soon found that 
the services were inadequate for our special needs and that the rates were 
considerably higher than we felt that we could continue to pay and still remain 
in a competitive position in our newly found markets. 

Since it was not possible and is not now possible for us to reduce the tariffs 
established by the direct air carriers, we reasoned that if we could eliminate 
the profits, as it were, of the middleman, or in this case the freight forwarder, 
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and, at the same time, could take advantage of volume rates through consolida 
tion of our shipments, we would be in a much better competitive position to 
survive and even to prosper. 

Logically enough, we studied the precedents in surface transportation and 
arrived at the conclusion that those of us of like minds should organize a non 
profit cooperative association to arrange for transportation by air of our cut 
flowers and greens to eastern destinations. The primary objective would be to 
take advantage of volume rates by consolidating insofar as possible our individual 
shipments. 

Accordingly, early in 1949, some 19 of us who grow and ship floral items banded 
together for our mutual protection and interest and organized what is now known 
as the Consolidated Flower Shipments, Inc.—Bay Area, a nonprofit, agricultural 
cooperative incorporated under the agricultural code of the State of California 

From our experience, we found that the individual small shipper who ships his 
product, cut flowers or decorative greens, in small boxes or cartons could hardly 
afford the additional transportation costs as reflected by minimum charges on 
small-iot shipments and still insure a competitive price on the landed cost of his 
merchandise. 

We found that the larger shippers too could well utilize pickup service geared 
to industry needs as well as the other facilities that our agricultural cooperative 
offered to those who qualified for membership. 

Attesting to the value of our organization to the growers and shippers of 
floricultural and horticultural products in northern California is the fact that 
our membership has grown to 388 present day members. 

Our nonprofit agricultural cooperative was carefully organized to take advan 
tage of the already established precedents in surface transportation, since there 
are no restrictions as far as we could read them to so doing in the Civil Aero 
nautics Act of 1938. 

The Civil Aeronautics Board, however, concluded that nonprofit agricultural 
cooperatives are not exempt from the Civil Aeronautics Act and from regulation 
by the Board. 

The CAB thereupon issued a “cease and desist” order against Bay Area. On 
appeal, the Ninth Circuit Court of Appeals in San Francisco affirmed the order, 
although admitting that if Bay Area were operating in the field of motor or rail 
transportation it would be exempt from regulation by the Interstate Commerce 
Commission. The court held that in the absence of an express exemption it could 
rule that an exemption was not intended. At the same time, though, the court 
invited the Congress to make itself clear on this point. 

In the meantime, the CAB has concluded its 5-year trial period for freight 
forwarders. The examiner, after exhaustive investigation and hearings, has 
found that nonprofit cooperative shipping association should not be eliminated, 
although conceding that the CAB because of the court decision referred to pre- 
viously had regulatory powers which ought to be reduced to the minimum, even 
though such shipping associations may have some functions that are like those 
of freight forwarders. CAB Bureau counsel too found these cooperative shipping 
associations in the public interest, though they insist upon greater regulation than 
recommended by the examiner. 

Yesterday, the CAB itself heard oral arguments on the subject. 

Regardless of what the CAB may do, we contend that Congress did not intend 
that identical commodities and nonprofit agricultural cooperatives be treated dif- 
ferently in one mode of transportation as against another. 

We urge the Congress to accept the court’s invitation and make clear that it 
never intended that the agricultural exemptions, for example, in surface trans- 
portation do not extend to and include all other means of transportation, includ- 
ing air. 

We believe that enactment of S. 1192 will simply bring into line with historic 
development and established public policy surface and air transportation 

That enactment of S. 1192 is vital to the floral industry of California can be 
seen in the fact that the California Farm Bureau Federation, representing more 
than 60,000 farm families; the California State Florists Association, represent- 
ing more than 600 members; the Northern California Carnation Growers 
Association; and the California Chrysanthemum Growers Association, among 
others, have all adopted resolutions urging congressional approval for legislation 
of this type and for this purpose. 


Senator Monroney. We have Mr. Matt Triggs, assistant legislative 
director, American Farm Bureau Federation. 
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Mr. Triggs, we are glad to see you again. We appreciate your 
appearance before our committee. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION 


Mr. Trices. The American Farm Bureau Federation recommends 
the enactment of S. 1192. This bill would provide that agricultural 
er atives eng wed in sh ipping the products ot their members by 

‘transportation shal] not be classified as a common carrier freight 
reli and shall, therefore, not be regulated by the Civil Aero- 
nautics Board. 

Our interest in this matter stems from what appears to us to be an 
incomprehensible viewpoint in the Civil Aeronautics Board that such 
cooperatives should be classified as indirect shippers by air and should 
therefore be subject to comprehensive CAB regulation. 

For example, in an investigation into the regulation of indirect air 
transportation known as docket 5947, et al., the counsel for the Board 
recommended to the hearing officer that cooperative shipper associa 
tions who ship by air the property of the association or the members 
thereof should be classified as indirect air carriers and that CAB 
jurisdiction should be exercised with respect to such carriers. Five 
single spaced mimeographed pages of the counsel’s brief are devoted 
to stating the counsel’s views with respect to the character and scope 
of the regulation which should be imposed. 

The hearing officer in this case concurred with CAB counsel that 
cooperative associations should be subject to CAB regulation and out- 
lined his recommendations with respect to such regulation, which were 
considerably less comprehensive than the regulations recommended by 
CAB counsel. 

CAB counsel excepted vigorously to the hearing officer’s recom- 
mendations, pointing out that 
because cooperative shipper associations are common carriers, it is necessary and 
reasonable to protect present and potential users of their service from discrimi- 
nation by requiring that such associations keep their membership open and make 
their services available and equitable to other members of the public. 

The CAB counsel further insisted that 


it is in the public interest to require cooperative shipper associations to adhere 
to reasonable charges without unjust discriminations, undue preferences or 
advantages or unfair or destructive practices. 

We respectfully submit that the position of the Bureau counsel 
represents an unnecessary and harmful extension of regulatory 
authority. 

If the same principle were applied to cooperatives engaged in the 
shipment of the products of their members by truck or rail common 
carrier, the Interstate Commerce Commission would have authority to 
regulate the admission of membership in cooperatives and the con- 
tractual relationship between cooperatives and its members. 

Farmers enter a cooperative voluntarily, and voluntarily agree to 
accept charges and procedures the cooperative may have adopted. 
They may voluntarily terminate membership in the cooperative at 
their pleasure, whenever they are dissatisfied with the manner in 
which the cooperative has handled their commodities and the charges 
made for such service. 
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A cooperative is controlled by its members. The members are able 
to protect themselves adequate ‘ly against discriminatory practices and 
unreasonable charges. They do not need the supervision or regula 
tion by any agency of Government with respect to the internal affairs 
of the cooperative or the relationship between the cooperative and the 
members, 

We therefore earnestly recommend to the committee that it estab 
lish, by the enactment of S. 1192, the principle that it is not the func 
tion nor the responsibility of CAB to engage in the regulation of 
cooperatives. 

We therefore respectfully urge upon the committee the approval of 
the bill. 

Senator Monroney. The Farm Bureau Federation does not engag 
in shipping, does it, in pooling of shipments 4 

Mr. Trices. No, sir. 

Senator Monronry. So your interest is more or less only in the 
interest of the growers or the farmers ? 

Mr. Trees. That is right. 

Senator Monroney. I notice this opens it up to livestock and agri 
culture. Actually under this bill you can pool any kind of agricul 
tural shipment, eggs, and dairy products / 

Mr. Triccs. That is right. We expect flowers for a long time to 
continue to be the major commodity shipped by air. But there is a 
growing business in baby chicks, hatching eggs, and in fishery prod 
ucts, and in some specialty fruits out of season. 

Senator Monroney. The Farm Bureau Federation would be not 
only in the flowers but other specialty agricultural products 4 

Mr. Triaas. Yes, sir. 

Senator Monroney. Do you believe that something should be re 
quired in this bill to at least provide for responsibility for whoever 
engages in this pooling of shipments ? 

Mr. Triacs. That is a common carrier freight forwarder other than 
a cooperative ? 

Senator Monronry. Yes. A cooperative of course would have to 
be a responsibile organization chartered under State law. 

Mr. Triges. Responsible within its own framework. 

Senator Monroney. Yes. 

Mr. Triaes. On this particular point we have policy. I appreciate 
that the bill goes a little bit beyond straight cooperatives. While I 
would think that there might be reason for some protection of the 
interests of shippers under those circumstances it is not reflecte] 
our policy, so I just cannot make a recommendation. 

Senator Monronry. Senator Payne? 

Senator Payne. The only thing as I gather is that your recom 
mendation on this measure is based on your interest in agriculture 
generally receiving the same consideration under this as they receive 
under other methods of transportation / 

Mr. Trieas. Yes, sir, and general philosophy against unnecessary 
regulation and the fear that the precedent established here with re 
spect to air transportation might eventually slough over into surface 
transportation which we do not think is necessary. 


61017—55 4 
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Senator Monronry. Thank you very much, Mr. Triggs, for the 
benefit of your testimony. 

Mr. Triccs. Thank you. 

(The following letter was submitted by Matt Triggs, assistant leg- 
islative director, American Farm Bureau, following the close of the 
hearing. ) 

AMERICAN FARM BUREAU FEDERATION, 
Washington, D. C., March 30, 1955, 
Hon. A. S. MIKE MONRONEY, 
Chairman, Air Transportation Subcommittee, 
Senate Interstate and Forcign Commerce, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR MONRONEY: In his testimony before the subcommittee with 
respect to S. 1192 this morning, Joseph H. Fitzgerald, Director of the Bureau of 
Air Operations of the Civil Aeronautics Board, testified that “the staff of the 
soard believes that the agricultural cooperative should be subjected to the very 
minimum of regulatory action.” 

Let us examine what the staff of the Bureau conceives to be the “very minimum 
of regulatory action.” In the brief filed by the Bureau Counsel to the examiner 
in Docket No. 5947 relating to this matter, it was recommended (beginning on 
p. 17 of the brief) the following regulatory requirements for agricultural co- 
operative associations (the italics are mine) : 

“(1) An application for a letter of registration as a cooperative shippers’ 
association. This application would contain the following, in addition to the 
information required of air-freight forwarder applicants : 

“(a) The facts and circumstances surrounding the organization and 
establishment of the association ; 

“(b) Articles and bylaws of the association : 

“(c) Copies of contracts with its traffic manager, executive secretary, con- 
solidator, trucking agents, and similar persons; 

“(d) Membership roster ; 

“(e) A schedule and/or formula of all charges made (see ‘(6)’ below). 

(2) Suspension and revocation of letters of registration. 

“(3) Regulation of acquisitions of control, interlocking and agreement rela- 
tionships (sec. 408, 409, and 412 of the act). 

“(4) In addition to the financial and statistical reports required of air-freight 
forwarders every 6 months (see VI J(5)), an annual report showing for the year 
the number of applications for membership received, number rejected, the reasons 
for each rejection, the number pending, the number suspended or expelled, and 
the reasons therefor; also a summary analysis for the year of (a) all revenues 
received and payments made by the association; (b) all changes in the organiza- 
tion’s articles of association and bylaws, and membership roster; (ec) all con- 
tracts, and changes in contracts with consolidator, traffic manager, executive sec- 
retary and trucking agents. 

“(5) The requirement of reasonable charges, without unjust discriminations, 
undue preferences or advantages of unfair or destructive competitive practices. 

“(6) In lieu of a tariff, the association should be required to file with the 
Board a schedule of all fees, charges, and assessments to be made, and the for- 
mula for assessing charges not fixed in nature. This schedule should accompany 
the application for authority and should also be filed whenever changes are made 
in the charges or formula.” 


The Bureau Counsel then goes on to summarize the conditions which should 
be attached to the grant of an exemption by an agricultural association in the fo)- 
lowing terms: 

“(1) Qualifications for membership or retention thereof may not discriminate 
against any shipper of commoditics handled by the association in areas which it 
serves, and in accordance with its available facilitics, and said qualificatons may 
not be changed wthout prior approval of the Board; 

“(2) No applicant for membership may be refused admission nor any member 
suspended or expelled by the board of directors or membership of the association 
if it otherwise meets the qualifications for membership or retention thereof set 
forth in the articles of association and bylaws of the association, provided that 
if the association establishes a qualification based upon financial credit, it shall 
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provide for the filing of a reasonable surety bond or deposit as a means for satis 
fying the qualification. 

“(8) The association must continuously retain its status in this classification 
as a bona fide, nonprofit cooperative, as set forth in the definition of the classi 
fication ; 

“(4) Billings shall show unit rates, and volume, dimensional weight, and any 
other basis for determining the charges applicable to that shipment; (1660) 

“(5) The association shall preserve records of shipments, manifests, airbills 
and other transportation documents, records of membership and applications 
for membership for a period of 2 years, which shall be available for inspection 
by any member, or other properly interested person therein.” 

This may, in the minds of the staff of the Civil Aeronautics Board, be con 
ceived to be “the very minimum of regulatory action.” 

We submit to the contrary, however, that this represents an imposing and 
costly burden of regulation and involves detailed scrutiny and supervision of 
the internal affairs of an agricultural marketing cooperative that no Federal 
agency should exercise. 

Certainly, in a rapidly expanding field such as air transportation where there 
may and should be a great deal of experiment by agricultural cooperatives with 
respect to most efficient marketing procedures, cooperatives should be left free 
to engage in such activity without assuming the regulatory burdens involved in 
the recommendations of CAB counsel. In fact, we are certain that the imposi 
tion of such regulatory burdens upon a cooperative that is deciding whether 01 
not it wishes to undertake shipment by air would be a deciding factor in many 
instances against such undertaking. 

It may be that the Civil Aeronautics Board should have authority to deter 
mine in particular instances whether or not a particular setup represents a legiti 
mate agricultural cooperative. When the facts support such conclusion, no con 
tinuing regulatory activity should be required. 

Some of the testimony before the subcommittee urged delay until the civil 
Aeronautics Board has disposed of Docket No. 5947. While this is a persuasive 
argument it would not appear to us to have weight, if in the opinion of the Con 
gress existing legislation grants to the Board authority that the Congress now 
concludes they should not have. 

Regardless of what the present Board may decide with respect to the regu 
lation or nonregulation of agricultural cooperatives, the law apparently gives 
them full authority to regulate such cooperatives to as comprehensive extent 
as the Board may determine to be desirable now or in the future. It would 
appear then that failure to approve S. 1192 because it is possible that the Board 
may not impose unreasonably burdensome regulations, is to say in effect that 
the Board should be free in the future to impose such regulations on agricul 
tural marketing associations as it may determine to be desirable. 

A cooperative is a particular kind of corporation. Many cooperatives are 
actually organized under general corporation law rather than under specific stat 
utes governing the organization of cooperatives. The testimony before the sub 
committee does not, in our opinion, indicate any more reason why the Board 
should regulate the internal affairs of cooperatives than any other corporation, 
assuming that the cooperative is a legitimate agricultural marketing associ 
ation. So long as this is so and unless it is demonstrated to be not so, the coop 
erative should be considered to be a shipper rather than a common carrier freight 
forwarder and should be completely exempt from CAB regulation. 

I would like to add my personal commendation of the manner in which the 
ae on this subject was conducted and the manner in which you and Senator 

ayne successfully narrowed consideration of the matter to the specific issues 
involved. 

With best personal regards, I remain 

Very sincerely, 
Marr Triacés, 
Assistant Legislative Director 


Senator Monroney. Mr. Lloyd C. Halvorson, economist, National 
Grange. 

_Mr. Halvorson, we appreciate your coming before the committee to 
give us the benefit of your testimony on this. It is always helpful to 
have you. 
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STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, 
THE NATIONAL GRANGE 


Mr. Hatvorson. I appreciate the opportunity. I am an economist 
for the National Grange. My address is 747 Jackson Place, Wash- 
ington, D.C. 

We are concerned with aviation regulations as they affect air trans- 
portation of certain agricultural commodities, such as cut flowers, but 
we are even more concerned with the effect that aviation controls will 
have on the future development of air transportaion of farm 
commodities. 

Historically, the National Grange has recognized the need for public 
utility regulations under certain conditions. Some industries can op- 
erate most efficiently as publicly franchised monopolies, under public 
utility regulation. 

Some industries can operate best with a certain degree of competi- 
tion but with closed or restricted entry. In general, we believe, we 
should allow as much competition as is consistent with economical op- 
erations, and we think that Federal regulation should diminish as com- 
petition is able to take over as arbiter. 

We recognize that the law of diminishing costs—with increased vol- 
ume—operates to a considerable degree in the railroad industry, but 
less so with motor truck and airlines. After a certain volume of car- 
riage is reached in air transportation, further concentration of volume 
adds little or no economies, and the element of competition could be 
introduced in air transportation with the same salutary effect it has 
had on our general economy from the time our country was founded. 

We are opposed to setting up controls over the air transportation 
of farm products on an “a priori” basis. We believe that controls 
should be put on only when there is a demonstrated need. We believe 
it to be unfortunate that the Civil Aeronautics Board held that a farm 
cooperative, shipping cut flowers by air, was violating section 401(a) 
of the Civil Aeronautics Act of 1938, and that, therefore, they issued 
a cease and desist order upon the cooperative. In our opinion there 
was no demonstrated need for such regulation, and, in fact, it is our 
belief that both farmers and carriers were doing well without CAB 
controls. 

To us it seems very extreme to prohibit farmers’ associations from 
assembling and consolidating farm commodities for shipment by exist- 
ing regul: ated air carriers or to require them to seek a certificate ‘of con- 
venience and of necessity to do so, or to impose unnatural conditions as 
a right to so consolidate shipments. 

To create an exclusive monopoly position for a favored freight for- 
warder and to use controls to preserve it against the inherent right 
of farmers to consolidate their own shipments, is very repugnant, to 
our economic philosophy. The air transportation industry will not 
develop as it should, and its benefits will not be available, as they 
should be, to the public, if the entry is so prohibited or restricted or 
controlled that farmers cannot form associations to consolidate ship- 
ments. or that a man with a good idea for a new and better service is 
denied the right to get into the business of consolidating farm com- 
modities for air shipment. 

We endorse S. 1192 but believe it is too narrow instead of too broad. 
S. 1192 is restricted to indirect air transportation and it is our opinion 
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that we should have the same exemption for the direct air transporta 
tion of farm commodities, as we have in the Motor Carrier Act for 
trucks hauling farm commodities. We have heard some rumblings 
tlready that certain airlines holding the franchise out of an area are 
not doing much, if anything, to develop a golden opportunity to carry 
highly perishable and highly valued farm products to market by air 
plane. Of course, another airline desiring to come in and develop 
the freight business on a large-scale low-cost basis has difliculty getting 
im. 

If certain branches of the aviation industry have a demonstrated 
need for regulation right now or want it on a presumptive basis for 
the public good, we have no objection. However, that is no reason 
for tightly regulating air transportation of farm commodities, for 
it will deve lop best without such re ulation. If the time comes that 
the air transportation industry is discriminatory and unfair, or if 
it could better serve farmers under a few new regulations, or under a 
complete body of regulations, Grange members w ill be the first to seek 
such regulations. But to put regul: itions on blindly before a demon 
strated need exists to hog-tie a developing industry. 

‘That completes my statement, 

Senator Monroney. Thank you, Mr. Halvorson. Do you feel this 
bill should be broadened then to exempt the existing contract carriers 
from that’ As L understood your earlier testimony there is no need 
in the act for exempting the charter carriers because they are not now 
subject to CAB freight regulations. 

Mr. Hatvorson. I think it is still true that some of the freight air 
lines are having difficulty getting the right to operate, haul farm 
commodities out of certain territories. 

Senator Monroney. Is that your airlines or is that your contract 
carriers and nonscheds ¢ 

Mr. Hatvorson. It is probably the regulated freight carriers. This 
charter or contract probably applies for a certain particular group of 
shippers but if the airline has to make several stops they could not go 
into that business without such an exemption as I am proposing, as 
I understand it. 

Senator Monronry. You would like to have it broadened to include 
all types ¢ 

Mr. Hanvorson. Yes, such as we have in the Motor Carrier Act. 
The scope of this bill 1 recognize would need separate hearings. | 
thought I would mention at least that our main concern now is this 
indirect exemption for indirect. 

Senator Monroney. Senator Payne / 

Senator Payne. You referred to the fact it is unfortunate the Civil 
Aeronautics Board held that a farm cooperative shipping cut flowers 
by air was violating that section. Was not that position pretty well 
borne out by the decision of the court in that connection, that they 
had no other avenue open? Or did I misunderstand the testimony ¢ 

Mr. Hatvorson. There seems to be a difference of opinion as to 
whether the CAB was going beyond the intent of Congress or not. 
I would not be prepared. to argue. In any case, I think that there 
a demonstrated need now for taking off what Mik ation was put on. 

Senator Payne. If I read the statement correctly that was given by 
Mr. Roland, in which he set forth at page 4 the court having affirmed 
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the cease-and-desist order on the basis of the thing, they found that 
it is the function of the court to read the Civil Aeronautics Act as it is, 
and the Congress can make exceptions. 

So I think the CAB decision apparently was arrived at on the basis 
of what the law is as passed by the Congress, and upheld by the courts, 
and it is a matter of the Congress now, if they so desire, to make an 
exception in the law to see to it that the exemption is given. 

Mr. Hatvorson. They probably have the authority, and I am sure 
they do if the court says that they do have, but I think it would still 
have been within the discretion of the Civil Aeronautics Board to have 
considered the facts and to have decided that in this case they would 
not have to exercise their authority in this way. 

Senator Payne. That is all that I have. 

Senator Monroney. Thank you very much, Mr. Halvorson, for your 
helpful testimony. 

Mr. Hatvorson. Thank you. 

Senator Monroney. Mr. George Dice, Assistant to the Deputy Ad- 
ministrator of the Agricultural Marketing Service. 

Thank you for appearing before the committee, Mr. Dice. We have 
a letter from the Department of Agriculture which I believe might 
be a good idea to read, as you start your testimony. 

Will that be included in your statement ? 


STATEMENT OF GEORGE A. DICE, ASSISTANT TO THE DEPUTY 
ADMINISTRATOR FOR MARKETING SERVICES OF THE AGRICUL- 
TURAL MARKETING SERVICE, UNITED STATES DEPARTMENT OF 
AGRICULTURE 


Mr. Dice. That will be included in my statement. 

Senator Monronry. We will make this letter a part of the record. 
It is addressed to Senator Magnuson and is dated March 29, 1955, and 
is signed by True D. Morse, Acting Secretary. 

(The letter referred to above is as follows :) 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., March 29, 1955. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Dear SENATOR MaGnuson: Under date of February 24, 1955, you submitted 
to the Department for comment a copy of S. 1192, a bill to amend the Civil 
Aeronautics Act of 1938 to exempt operations in the transportation of livestock, 
fish, and agricultural, floricultural, and horticultural commodities from the act 
and from regulation by the Civil Aeronautics Board thereunder. 

The Department recommends that S. 1192 be not passed in its present form. 
The purpose of this bill, apparently, is to extend to the transportation of the 
named commodities, by air, an exemption from regulation similar to that pro- 
vided by section 203 (b) (6) of the Interstate Commerce Act when transporta- 
tion is by motortruck. We do not believe this bill would achieve the purpose. 

Section 203 (b) (6) provides an exemption for vehicles used in transporting 
agricultural commodities and does not provide an exemption for the person 
engaging in such transportation. The persons who would be exempted by the 
subject bill utilize the services of certificated air carriers which are subject to 
regulation under the Civil Aeronautics Act, whereas the transportation of agri- 
cultural commodities via exempt motor carrier requires no use of certificated 
carriers. 

The Department would favor the exemption from regulation under the Civil 
Aeronautics Act of 1938 of cooperative associations as defined in the Agricul- 


EXEMPTION OF AGRICULTURAL COMMODITIES 27 
tural Marketing Act of 1929, or federations of such cooperative associations, 
and the exemption of groups or associations of shippers who consolidate agri- 
cultural commodities on a nonprofit basis for the purpose of securing volume 
rates. These exemptions would be similar to those provided in sections 402 
(8) (b) and 402 (8) (c) of part IV of the Interstate Commerce Act. Such 
exemption would leave no doubt in the minds of carriers or shippers as to the 
scope of the authority. 

The Bureau of the Budget advises that there is no objections to the submis 
sion of this report but that no commitment is involved as to the relationship of 
this proposed legislation to the program of the President. 

Sincerely yours, 
TruE D. Morse, Acting Sccretary. 

Mr. Dick. My name is George A. Dice. I am Assistant to the 
Deputy Administrator for Marketing Services of the Agricultural 
Marketing Service, United States Department of Agriculture, Wash- 
ington, D. C. The activities of the Agricultural M: arketing Service 
pertaining to the transportation of agricultural products are under 
my direct supervision. 

I appear here as a representative of the Secretary of Agriculture. 
The Department does not favor S. 1192 in its present form. This is 
consistent with the position of the Department with respect to H. R. 
6310 when it was introduced in the House of Representatives during 
the 83d Congress. SS. 1192 and H. R. 6310 are similar bills, 

We are in sympathy with the objective of S. 1192 which, as we 
understand it, is to extend to the transportation, by air, of livestock, 
fish, and agricultural, floricultural, and horticultural commodities, 
exemption from regulation by the Civil Aeronautics Board. ‘This 
exemption, as proposed in S. 1192, appears to be patterned somewhat 
after the exemption of agricultural products tr ansported by motor 
carrier under section 203 (b) ) (6) of the Interstate Commerce Act. 

We see some inconsistency here. ‘This proposed bill would exempt 
from regulation persons who engage indirectly in the air tri neue 
tion of the subject commodities in the ordin: ary course of their busi- 
ness, assemble and consolidate for shipment, ship, and provide for 
break-bulk and distributing operations at destination while utilizing 
for the whole or any part of tr: ansportation the services of a direct air 
carrier. On the other hand, section - (b) (6) of the Interstate 
Commerce Act relates to the vehicle in which the commodities are 
transported. 

There are, in existence, some shippers’ associations which consoli 
date and assemble commodities for their members. These small ship- 
ments are combined to make larger shipments for the purpose of ob 
taining the lower transportation rates which apply on the larger 
volumes. These associations, or shipping cooperatives, perform these 
functions only for their members and do not hold themselves out to 
accept business from the general public. However, the proposed 
legislation would include these cooperatives as “indirect air carriers” 
along with those organizations which, as common carriers, perform a 
similar function for the general public for profit. 

The Department takes no position with respect to the question of 
exemption from regulation of the later group. Howe ver, the Depart- 
ment does not believe the term “indirect air carriers” should include 
cooperative associations as defined in the Agricultural Marketing Act 
of 1929, or federation of such cooperative associations, and groups or 
associations of shippers who consolidate agricultural commodities on 
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a nonprofit basis for the purpose of securing lower transportation 
rates. We would favor legislation which would exempt such associa- 
tions and groups from regulation. These exemptions would be similar 
to those provided in sections 402 (8) (>) and 402 (8) (c) of part 1V 
of the Interstate Commerce Act. We believe suc _ exemptions would 
leave no doubt in the minds of carriers, shippers, or the regulatory 
agencies as to the scope of the regulative authority. 

Senator Monroney. You do not know the language of the Inter- 
state Commerce Act that you referred to / 

Mr. Dice. I do not have it in mind. It does exempt cooperative 
associations and associations of cooper: atives from the regulations oth- 
erwise imposed on common carriers. 

Senator Monroney. I will ask the counsel to read that section into 
the record. 

Mr. SwreEney. Section 402 (8) (b) reads: 

The provisions of this part shall not apply, (1) to service performed by or 
under the direction of a cooperative association, as defined in the Agricultural 
Marketing Act, approved June 15, 1929, as amended, or by a federation of such 
cooperative associations, if such federation possesses no greater powers or 
purposes than cooperative associations so defined, or (2) where the property 
with respect to which service is performed consists of ordinary livestock, fish 
(including shellfish), agricultural commodities (not including manufactured 
products thereof), or used household goods, if the person performing such serv- 
ice engages in service subject to this part with respect to not more than one of 
the classifications of property above specified. 

Section (c) reads: 

The provisions of this part shall not be construed to apply (1) to the opera- 
tions of a shipper, or a group or association of shippers, in consolidating or dis- 
tributing freight for themselves or for the members thereof, on a nonprofit basis, 
for the purpose of securing the benefits of carload, truckload, or other volume 
rates, or (2) to the operations of a warehouseman or other shipper’s agent, in 
consolidating or distributing pool cars, whose services and responsibilities to 
shippers in connection with such operations are confined to the terminal area 
in which such operations are performed. 

Senator Monronry. You would favor language along that line as 
an exemption ? 

Mr. Dicer. Yes, sir. 

Senator Monroney. I do not see where they declare these people 
indirect air carriers. As I read it it is merely a matter of exempting, 
at the present time, any person who engages indirectly in air trans- 
portation, 

Mr. Dice. The language does not specifically name them as indirect 
air carriers. It is inferred in the language that they engage indirectly 
in air transportation. 

Senator Monronery. Do you not think that is in there more or less 
to distinguish them as users of air transportation rather than as 
operators of aircraft ? 

Mr. Dice. It appears to us to put them in the same category with 
those organizations which carry out that function for profit for the 
eeneral public. We do not believe that they are in that same cate- 
gory. We believe they should be treated separately. 

Senator Monroney. In other words, you would rather see this act 
limited to cooperatives or associations, and not to any person? Is that 
correct ¢ 

Mr. Dicr. We definitely would recommend that this type of provi- 
sion be made for the cooperatives and associations of shippers. We 
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would not take a positive position with respect to air freight forward 
ers as such, that is, the organizations that operate for protit. 

Senator Monronry. Senator Payne / 

Senator Payne. I have no questions. 

Senator Monroney. You compared that with the struggle we are 
having over this trip leasing, which is a different thing, as 1 under 
stand it, in its entirety. This applies to the carriage of shipments on 
regularly chartered arlines primarily, while the Motor Carriers Act 
which exempts the vehicle is merely normal farm trucking to and 
from market. 

Mr. Dicer. That is directed at the apparent inconsistency between 
this and the section of the Interstate Commerce Act which provided 
the exemption for vehicles. Actually, our position is that the asso 
ciation should be exempt and we merely were calling attention to the 
difference between the provision relating to exemption of vehicles in 
section 203 (b) (6) of the Interstate Commerce Act and the language 
of this bill. 

Senator Monronery. As I understand, under the present law, asso 
ciations can get together and charter a plane just the same as farmers 
today can hire a truck to move cotton or wheat or livestock or anything 
else they want under exemptions. 

Mr. Dicer. I believe that a plane could be chartered but I believe 
the act of consolidating the shipments of the members of the associa 
tion is at the moment declared to be subject to the reoulation of the 
Civil Aeronautics Board. 

Senator Monroney. You think that cease and desist order would 
ipply to them ? 

Mr. Dicer. That is my understanding. 

Senator Monroney. If there are no further question, we thank you 
very muc ‘+h for appe aring before the committee, Mr. Dice. and giving 
us the benefit of your views. 

Mr. Dice. Thank you, Mr. Chairman. 

Senator Monroney. Mr. Joe FitzGerald, Director, Bureau of Air 
Operations, Civil Aeronautics Board. 

Thank you very much, Mr. FitzGerald, for appearing before the 
committee. I understand the Board is tied up w ith some hear Ines that 
have been scheduled a long time, and that they have asked you to ap 
pear before us and give your statement at this time. 


STATEMENT OF JOSEPH H. FITZGERALD, DIRECTOR, BUREAU OF 
AIR OPERATIONS, CIVIL AERONAUTICS BOARD, ACCOMPANIED 
BY G. NATHAN CALKINS, CHIEF OF THE INTERNATIONAL AND 
RULES DIVISION, CIVIL AERONAUTICS BOARD 


Mr. FirzGeraup. Mr. Chairman and Members of the Committee. 
My name is Joseph H. FitzGerald, and I am Director of the Bureau 
of Air Ope ‘rations of the Civil Aeronautics Board. The Board greatly 
appreciates the op portunity which you have afforded it this morning 
to express its views on S, 1192. 

The Board designated me to appe ar on its behalf s ince the matter 
of the regulation of freight forwarders in general, including those of 
the agricultural shippers cooperatives, comes under my immediz:te 
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jurisdiction as Director of the Bureau of Air Operations. In addi- 
tion, as many of the committee know, the Board is presently hearing: 

yesterday and today—oral argument on the renewal of the freight for- 
warder exemption regulation. Involved in that case are issues which 
exactly duplicate the principal issues before this committee—that 1s, 
whether, and the extent to which, agricultural cooperatives should 
be exempt from the economic prov isions of the Civil Aeronautics Act. 

This identity of issues could be most troublesome to any Board mem- 
ber appearing before you today. Since these issues are beine consid 
ered by the Board on a quasi-judicial basis, it would be inconsistent 
with their quasi-judicial duties to discuss the merits of the case outside 
the framework ot the formal proceeding. It would he even more 
inconsistent with these duties for the Board as a whole, or for any in 
dividual member, to take a position on the exemption of the agricul 
tural forwarders in advance of the Board decision on the issues. I, 
however, as a senior staff member, am not subject tothe same disability, 
for I am not responsible for making the decision in the case, and my 
advice to the Board has already heen given in open hearing by Bureau 
counsel. 

Senator Monroney. I would like to say at this time, at the time we 
scheduled hearings on this bill we had absolutely no knowledge of the 
case coming up within the CAB. We were merely try ine to dispose ot 
the workload that was before this committee. It was completely with 
out any relationship to hearings that might be held in the Govern- 
ment department. 

At this time I would like to make a letter a part of the record, siened 
by Mr. Joseph Adams, Acting Chairman of the Civil Aeronautics 
Board, in the absence of Chairman Ross Rizley, in explanation of w hy 
the Board did not feel they would be able toappear. 

(The letter is as follows:) 

CIVIL AERONAUTICS BOARD, 
Washington, Mareh 25, 1955. 
Hon. A. S. MIKE MONRONEY 
Chairman, Aviation Subcommittes 
Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C 


Dean Senator MoNRoNEY: In the temporary absence of Chairman Rizley, I 
am tnking the liberty of repiving for him to your letter of March 23, 1955, 
nviting him to testifv and present the views of the Board on S. 1192 before 
vour subcommittee Prior to the Chairman’s departure on March 25, and in 


anticipation of an invitation to testify before you on this bill, he had considered 
the question of who should present the Board's views. 

It was his belief that the greatest assistance which the Board could furnish 
vour committee in its consideration of this legislation would be of a technical 
nature, involving detailed information in this particular field of aeronautical 
activity For that reason he was of the opinion that the Board could most 
usefully serve your committee through the presentation of our views by a 
senior staff member fully informed as to all details of the problem. 

In addition to the above consideration, the Board has had on its calendar 
for several weeks the matter of the renewal of the freight forwarder regulation 
and other issues connected therewith, set down for oral argument on March 29, 
1955. The number of requests already received from these who desire to present 
argument on this matter makes it quite apparent that this hearing cannot be 
finished in one day, and it will probably take most of Wednesday, March 30th, 
as well. The argument cannot be readily postponed without substantially incon 
veniencing several of the parties who have made their plans in advance in order 
to be present at that time. The Chairman is particularly desirous of hearing the 
entire argument in this case and of participating fully in the Board's decision. 
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It thus appeared to Chairman Rizley that the interests of both the committee 
and the Board could best be served by designating our Director, Bureau of Air 
Operations, Mr. FitzGerald, to present the Board’s testimony on our behalf. 
While this decision was reached prior to the receipt of your letter, the considera- 
tions which led to it still appear to be valid. Accordingly, if this course meets 
with your approval, Mr. FitzGerald will appear on behalf of the Board on 
March 30, 1955, to present our views on 8. 1192. 

Sincerely yours, 

JosEpH P. ADAMS, Acting Chairman 

Mr. FrrzGeravp. I have indicated that I am here speaking first to 
only indicate those matters in which the Board could not speak, and 
then as a staff member to offer what the Bureau’s views are in the case 
and of course to add any information which may be of value to the 
committee. 

I have gone into some detail to explain the reason why I am here 
instead of the Chairman or other Board member, so that the committee 
will understand that it is not lack of interest or unawareness of the 
importance of this bill that keeps the Board members from appearing 
before you in your consideration of S. 1192 at this time. 

It is also to place in proper focus my own role here today, for I come 
before you in a sort of dual ¢ apacity : with respect to certain issues not 
directly connected with its decision in the freight forwarder proceed 
ing, the Board believes that it quite properly can—and should—make 
its views and recommendations known to the committee. 

With respect to these issues, which I believe are basically procedural] 
in nature, I speak as a representative of the Board, expressing a Board 
position. However, with respect to the central issue of the exemption 
of agricultural forwarders from the economic provisions of the Act, 
I will speak as a senior staff member, making it clear that my views 
are not necessarily those of the Board. . 

Accordingly Mr. Chairman, with your permission, I will first state 
the position of the Board on the procedur: al issues, and then turning 
my hat around, will discuss the merits of the case from the staff point 
of view, giving the committee full information on the advice and 
recommendations which the staff has heretofore recon:mended to the 
Board. 

The Board position on the procedural aspects of S. 1192 is as follows: 

l. Statutory exe mption of agricultural forwarders is not a legisla 
tive necessity. The Civil Aeronautics Act, unlike part IV of the Inter 
state Commerce Act, gives the Board absolute power to exempt “indi 
rect air carriers” or freight forwarders from any part or all of the 
Civil Aeronautics Act, when the Board finds such exemption in the 
public interest. So far as I am aware, no parallel power exists in the 
Interstate Commerce Commission with respect to surface forwarders. 

Consequently to achieve the objectives of relieving agricultural coop- 
eratives and forwarders from the burden of complying with the 
detailed provisions of title IV of the Interstate Commerce Act, a stat 
utory exception had to be enacted. Such is not the case with the Civil 
Aeronautics Act. 

Administrative flexibility under statutory standards is more de- 
sirable than a statutory exclusion. Asa matter of principle the Board 
believes that it is in the best interests of aviation and of air trans- 
portation to retain the type of flexibility represented by section 1(2) 
of the Civil Aeronautics Act—the section giving exemption power over 
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freight for warders—at least during the period of rapid expansion of 
the air cargo industry which we are currently experiencing. 

Air cargo is still relatively infinitesimal when compared to surface 
ii oudat r freight forwarding is correspondingly small. The eco- 
nomics of air feoighi forwarding have not reached any settled pattern, 
and it is impossible to predict what the type and nature of the business 
will be a few years hence. 

The Board believes this legislation to be premature. Since the 
Civil Aeronautics Act makes provision for dealing with this problem, 
and since the Board has not until this freight forwarder investigation 
had an opportunity to ¢ ee the applications for exemption by the 
agricultural cooperatives in the light of testimony of record and the 
positions of the other “ac sh the Board has not heretofore pi assed 
on all the issues involved. 

The Board is now on the threshold of decision under the Civil Aero 
nauties Act, apply ing the policies of that act on the basis of the record 
and argument developed in the freight-forwarder proceeding. If, as 
a result of its consideration, the Board were toe xempt the agricultural 
forwarders from the act, surely no legislative action along similar 
lines would be necessary, and if the Board were to subject them to reg- 
ulation in certain ways, it would be on the basis of a full and complete 
record with an opinion setting forth the Board’s reasons. It is quite 
probable that you would find the reasons persuasive. Even if you dis 
agreed with them, they might disclose areas as to which you would 
ee to make changes in your legislation. 

ee statutory exemption would establish a bad precedent. 
zr ae ivil Aeronautics Act, unlike the Interstate Commerce Act, was 
adopted by the Congress as an integrated whole, and the Board was 
created as an arm of Congress to administer it and fill in the details. 
The Board’s powers were well balanced, so that in acting under one 
section, due provision could be made under other sections to take care 
of any difficulties which might be presented. 

Specific statutory exemptions and exceptions to deal with individual 
problems may have repercussions on what is left. For example, the 
entire freight-forwarder business is predicated upon a rate differential 
for bulk shipments. The forwarder obtains his livelihood by consoli- 
dating many small shipments into one large shipment which qualifies 
for the bulk rate, and he charges his customers no more in principle 
than the small shipper would have to pay the direct carrier, yet he 
accords the small shipper the service of collection and delivery. He 
makes his profit from the difference between the rate he pays and the 
rate he receives. 

In the aviation field, unlike the rail field, there is no simple dividing 
line between carload and less-than-carload lots. Because of operating 
conditions the available gross load of an airplane may vary from day 
to day and from airport to airport. Consequently the weight at which 
the lower rate becomes effective is of necessity a more or less artificial 
one. If the Board were to find in some subsequent proceeding that 
bulk rate differentials are unsound and uneconomic for the direct 
carrier, the Board could, acting under its rate authority, abolish the 
differential entirely. This of course would mean the end of all air 
freight forwarders, since the source of their livelihood would vanish. 
But in so doing, immediately this question would arise: Did the Con- 
gress intend that the Board maintain the rate differentials in existence 
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so as to permit the continued activity of the agricultural cooperative 
forwarders which the Congress has removed from our jurisdiction / 

Another aspect of the question is this: If the agricultural coopera 
tives are successful in persuading the Congress to change the overall 
general policy of the ( Civil Aeronautics Act so as to exclude them from 
its alain, would not other petitioners who feel they have been 
aggrieved by Board action or refusal to act make similar requests for 
statutory exemption / 

The Board recognizes that while each one of these petitions would 
certainly be treated on its own merits, nevertheless the need for con 
eressional committees to consider specialized legislation of this type 
would lth SOINe Measure defeat one ot the reasons for the creation of 
the Board—that is. to pro\ ide an agency to act as an arm of Congress 
in handling the regulatory details of the aviation industry. 

>. Finally, if, notwithstanding the points I have just mentioned, the 
(Congress dee ides ha it is in the public interest to enact legislation 
along the lines of S. 1192, there are two technical points which the 
Board believes a be considered by the committee. The first of 
these relates to the coverage of the bill. The Board believes that the 
intention of the legis lation is to exe mipt from economic control by the 
Board thos se forwarde rs” and ship ype rs coope ls itive swhiche ngage on ly 
inthe indirect forwarding of agricultural commodities. 

One of the de ‘partmental reports submitted last year in connection 
with the hearings before the House Committee on Interstate and For 
eign Commerce, on H, R. 6310—legislation identical to S, 1192—gives 
us some concern. This comment indicates that the Department inte 
prets the legislation as applying to all forwarders to the extent that 
they engage in naan forwarding. In other words, the bill 
would exempt the activity rather than the nature of the forwarders 
involve al. The Board does not re: ad the bill i In this mahher, and would 
have very serious difficulties if the legislation were to be so interpreted, 
The Board would hope that this point would be clarified if the legisla 
tion is enacted. 

The second technical point the Board wishes to raise Is the fact that 
the exemption runs only to title IV of the Civil Aeronautics Act. It 
is to be noted that the Board es rtain rate fixing powers over 
air carriers under title X of the act, and wes these exempt forwarders 
would still remain air carriers, as ‘de fined by the act, a statutory in 


consistency would arise. The agricultural cooperatives would be ex 
empt under title IV, yet under a literal reading of title X, subject to 
the regulation of the rates they charge. Accordingly, it Is recom 


mended that if the legislation is to be enacted, it exempt the entit 
concerned from section 1002 (d). (h),and (1). 

Mr. Chairman, this finishes that portion of my statement dealing 
with the position of the Board, as such, relative to S. 1192. I should 
now like to make a statement, if I may, in my capacity as a member 
of the Board’s staff, on the substantive issues in the bill. 

In essence, our views closely pare allel those of the propone nts of 
this legislation. The staff of the Board believes that the agricultural 
cooperative should be subject to the very minimum of regulatory 
action. This means in effect that there should be. in our view, no limi 
tation whatsoever on the right of entry to the field; that there should 
be no need to file tariffs as such; and that the usual controls over per 
sons engaged in a public calling may be eliminated. 


( 








34 EXEMPTION OF AGRICULTURAL COMMODITIES 


The staff of the Board does. however, believe that the Board should 
know which cooperatives are engaged in the field. This can be most 
readily accomplished by a requirement of registration with the 
Board—a requirement that can be met by letter application, without 
the need for coming to Washington or hiring legal counsel. We also 
believe it h lightly desirable that the Board have made available to it 
reports of the shipme nts that have been undertaken by these coopera- 
tives, of the same nature which they ordinarily would submit to their 
membership. What we envision is a very minimum of clerical work, 
and would ask essentially only for copies of material which is to be 
prepared in any event. 

In addition to the foregoing, we believe that there is a strong pos- 
sibility that the agricultural cooperative may drive the commercial 
forwarder out of the agricultural field. Since the air freight indus- 
iry is still a very limited one, there is only a certain amount of business 
subject to consolidation, and the price advantages which the coopera- 
tives offer could attract most of the shippers to them. If commercial 
agricultural forwarders were thus eliminated, we feel that there would 
be a very real danger of discrimination against a shipper who is not 
a member of a cooperative: and we would desire to see to it that his 
right to enter the cooper: ative and partic ipate on an equi il basis with 
all members of the cooperative is preserved. Otherwise this exemp- 
tion, the essential purpose of which is to protect the small shipper, 
could operate to the detriment of a small ship per who, for some reason 
or other, is not acceptable to the membership of a cooperative. 

[ should like to point out in this connection that the surface shipper 
is not subject to the same threat. If the agricultural shippers coopera- 
tives were to dominate the surface forwarder field, and not permit a 
given shipper to participate, he could buy or rent at a small price a car 

r truck suitable to his needs and be in a position to compete with the 
coope ‘rative shippers within the area of surface delivery of perishables. 
The purchase of an airplane to accomplish the same purpose is simply 
out of the question, and he would be required to pay the small low rate 
to the direct air carriers. In effect, the small shipper of agricultural 
goods by air who is an outsider would be entirely at the mercy of the 
majority membership of the cooperative. 

A second danger which we would also like to guard against is that 
the cooperative may be used as a cloak for activities of a person who 
is in reality a commercial forwarder and who desires to take advan- 
tage of the exe mption to conduct a public business in an unregulated 
manner. 

For the procedural reasons I have outlined the Board recommends 
against the enactment of S. 1192. We have informally been advised 
by the Bureau of the Budget that there is no objection to the submis- 
sion of the views herein expressed. 

Mr. Chairman, this concludes my direct presentation both on behalf 
of the Board and myself. I would be very pleased to answer any 
questions which the committee may have or to submit any informa- 
tion which the committee may desire on the activities of the forwarders 
of agricultural products. 

Senator Monroney. At page 3 you say that— 

The Board believes that it is in the best interests of aviation and of air trans- 
portation to retain the type of flexibility represented by section 1 (2) of the 
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Civil Aeronautics Act (the section giving exemption power over freight for- 
warders), at least during the period of rapid expansion of the air cargo industry 
which we are currently experiencing. 

[ have seen a great many news stories that the possibility of stepping 
up air freight to even a greater volume than the transport: ition of 
persons by air is just in the offing. 

I think Pan American, that is, one of their traffic managers, had 
a big article in the paper not long ago. There are other indications 
that there is in the offing a tremendous increase in air freight as new 
low-cost planes make their appearance. I am wondering if the rigidity 
of CAB in failing to recognize this might not retard rather than speed 
up the development of : r fre ight service. 

Mr. FirzGeraxp. Mr. ( ‘hairman, I believe that is a very funda 
mental question in this area and should be answered. First, I might 
say that the regulations which the Board has in this field may be mis 
understood. Basically we are not restricting entry at this time into the 
field. Asa matter of fact, I have checked with my people this morn- 
ing and I find that their recollection is that we have never turned down 
an applicant who was willing to simply make the procedural filings of 
tariffs and other matters which the regulations require. 

Senator Monroney. Asa freight forwarder / 

Mr. FirzGeravp. Asa freight forwarder 

I would also like to point out that those regulations are not regula- 
tions of an extremely difficult or detailed kind, or the kind of regula 
tions which would put barriers across the channels of commerce. ‘They 
are essenially requirements to file tariffs, to simply carry a certain 
minimum amount of insurance, to file certain reports with the Board 
as to the operations, and of course the usual provisions regarding anti- 
trust matters. 

I would like also to point out at this time that the regulation was 
adopted in 1948, at a time when we did not have agricultural coopera- 
tive shippers’ associations in the field. Our regulation was therefore 
not drawn with them specifically in mind. 

I should also like to say from a Bureau standpoint, which I repre 
sent, we believe that the regulations today need modification in order 
to take care of the agricultural shippers’ associations. 

We have proposed in the pending investigation, on which the Board 
is hearing oral argument today, that such modification be made. But 
in our opinion our regulations as they exist today are not a barrier. 
They are not preventing people from applying and getting a letter 
of registration from us and acting in this field. 

Along the line that you mentioned about the statement by Pan 
American and others regarding growth of air freight, we also be- 
lieve it is going to grow. But we think that more important possibly 
in this field is the problem of equipment, new aircraft types to h: indle 
it, and also the resulting lowering of rates which the efficiency of that 
new type of equipment will bring about. 

Senator Monroney. Won’t the rates also be lowered if the service 
performed at each end were rendered more economical, that is, at the 
end, originating terminal, and the distributing terminal? In other 
words, the gatheri ing and pooling of these shipments and transporting 
them to the airport and the meeting of the plane and the distribution 
of the freight. It would seem to. be this would be of tremendous 
importance in the freight field. 
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Mr. FirzGeratp. We are not regulating the rates for the consoli- 
dator, as such, of agricultural commodities. Our proposal is simply 
that they file with us, so we will have on record, the method by which 
they calculate and prorate their charges as among the members of 
the cooperative. We are not proposing to regulate the level or the 
manner in which they do it except to prevent any discrimination 
against an individual shipper. In other words, proposals which the 
Bureau is making in this case are designed primarily to see that no 
action is taken by a cooperative hits h will discriminate against indi- 
vidual shippers either within or by excluding them from membership 
in the cooperi itive. 

Se nator MONRONEY. In ot her words, the cooperative should be open 
to all shippers of that nature of goods, otherwise it will be forced to 
pay a higher rate to the conmercial freight forwarders and they would 
be discriminated against in reaching the market at the same competi- 
tive cost ? 

Mr. FrrzGerawtp. Yes, sir. 

Senator Monroney. Under your present freight forwarding regula- 
tion, can your forwarders have a mpc rate between their member- 
ship and those who, you might say, are owners of the freight forward- 
ing group that is put together on a cooperative basis, than the other 
pe ople nonmembe ‘rs. could e njoy ¢ ¢ 

Mr. FrrzGeravp. A nonmember, shipping through a commercial 
freight forwarder, would have to pay the established rate of that 
freight forwarder. His charges would be entirely different from the 
member of the cooperative and presumably would be higher because 
of the fact that the commercial freight forwarder is in business to make 
a profit. 

Senator Monronery. The freight forwarder has to charge them all 
the same rate. It would be unlawful for him to rebate to an associa- 
tion for volume or to in any way change the published rate for his 
freight forwarder? 

Mr. FirzGeratp. That is right. He may charge a schedule of fares 
of course which would give some advantage to volume shippers from 
people that he is receiving from. 

Senator Monroney. On page 4 you state, near the bottom of the 
page. 

If, as a result of its consideration, the Board were to exempt the agricultural 
forwarders from the act, surely no legislative action along similar lines would 
be necessary 
However, if the Board would exempt these agricultural forwarders 
on a temporary basis for an indefinite period, the Congress and the 
industry itself would have no way of knowing when that would be 
changed. It could be changed at any time by the Board’s action, could 
it not ? 

Mr. FrrzGeraup. Yes, sir. The Board could after notice and hear- 
ing put in regulations which would change that situation. 

Senator Monroney. You say: 

In the aviation field, unlike the rail field, there is no simple dividing line 
between carload and less-than-carload lots. 


What is the differential, the breaking point in your volume shipments 
by air? 





EXEMPTION OF AGRICULTURAL COMMODITIES 37 


Mr. FirzGeraup. They are usually what we call weight breaks. Of 
course carriers mi: LV not all have the Same we ight, but they might for 
example have a weight break at 100 pounds, another at 200) pounds, 
another at 500, another at a thousand pounds. We even have some 
weight breaks as high as 10,000 pounds and more. That would be 
expressed in terms of discount from the standard r: ite Which is from 
zero to 100 pounds, and the ‘n you would take 10 percent of 200, 15 
percent 

Senator Monronry. Would the discount be somewhat an overal! 
general average of the discount, say between 100 and 200 pounds, 
perhaps 10 percent from the small package rate / 

Mr. FrrzGerap. It depends on the commodities and whether it is 
a general commodity rate. 

I think I have some examples given by an airline in one of the 
recent examinations. 

Senator Monroney. I think we ought to have some of that in the 
record so that we would know what the differential could possibly 
amount to. 

Mr. FirzGeratp. Mr. Chairman, I have here a quotation in the 
opinion of the examiner, Paul M. Pfeiffer, in the air freight forwarder 
investigation, docket 5947, et al., in which he sets forth at pages 26 
and 27 certain data as to rate spreads available to shippers for consoli 
dated shipments of less than a hundred pounds. I think that material 
is correct for the carrier involved—American Airlines. 

If your committee would like to have additional material on weight 
breaks in excess of 100 pounds—and it may be desirable for this pur- 
pose here 

Senator Monroney. It seems to me that you havea terrific difference 
between 10 pounds and 90 pounds. The 10-pound rate between Chi- 
cago and New York by American; the 10-pound rate is $55 a hundred, 
and the 90-pound rate is ee a hundred. Is that correct ? 

Mr. FirzGeratp. Yes, it is. 

Senator Monroney. Then as you get above thé 100 pounds the rate 
apparently, for anything above that, is a steady $7.50 4 

Mr. FirzGrravp. That is up toa theca pounds. 

Senator Monronry. Would that apply to flowers or would they 
take a double rate because of their bulk? 

Mr. FirzGrravp. Normally we have, in calculation of all rates, a 
bulk limitation. In other words. if the dimensions exceed so much 
then the rate is stepped up. I understand that in many flower ship 
ments they are also subject to an extra charge because of the bulk in- 
volved. But not in every shipment of flowers in that category. 

Senator Monroney. So there is a considerable saving between the 
10 and the 90 pounds shipment. But after you reach that on your 
consolidated shipments there does not appear to be any saving bet ween 
100 and 1,000 pounds? 

Mr. FrrzGeravp. This is only American Airlines rates. 

Senator Monroney. That would be rather typical, would it not ? 
That is a good example. 

Mr. FirzGerap. As to flowers, sir, I do not have those available. 
I could submit them for the record. There might be other weight 
breaks involved which are material. 

Senator Monroney. You do not know what rate the forwarder pays, 
the regular forwarder ? 
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Mr. FirrzGrratp. The forwarder pays the rate established by the 
air carrier. In other words, if he gets 20 packages which each weighs 
5 pounds, and he puts them together and has a hundred pounds, he 
then pays a hundred pound rate or $7.50. 

Senator Payne. But he charges the individual the 5-pound rate? 

Mr. FirzGeraxp. It just depends on his schedule of charges, sir. 
He obviously, in order to attract business, would normally not charge 
more than the existing rate of the air carrier. If he did then he would 
be providing additional service, such as drayage and so on. He may, 
of course, if he chooses, file a tariff which would show lower than the 
5- pound rate on the airlines. 

For example, he might make it 10 percent—where the spread is as 
great as it is here he might make it 10 percent less than the airline 
rate and still make a substantial return. 

Senator Monroney. It seems to me that many freight forwarders 
have, because of the difference you mentioned here between carload 
and less-than-carload rates in commodity shipments, sometimes pass 
on almost the carload rate for movement of other commodities plus a 
small surcharge of 20, 30, or 50 cents a hundred. But in this table it 
is difficult for me to understand, on page 26, the spread available to 
the forwarder. 

Mr. FirzGerraip. After he gets to a hundred pounds? 

Senator Monroney. After he gets oo hundred pounds, On a 10- 
pound package his spread would be $47.50 a hundred. Is that correct ? 

Mr. FirzGrerap. Yes. 

Senator Monroney. Yet when he gets to 90 pounds his spread is 
83 cents. I wish you would fill us in with a full example of that par- 
ticular reference to flowers. Not a complete study but several in- 
stances that would be typical. 

Mr. FirzGerautp. Mr. Chairman, I would be happy to do that. I 

think we are in a position to give you quite detailed information at 
this time. My staff is presently considering a request for a lowering 
of rates for flowers which has been filed by Slick Airlines. We are 
studying that. We will have a great deal of information available 
which I would be pleased to make available to the committee. 
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Rate spreads available to forwarders for consolidating shipments of cut flow 


from Los Angeles to New York 
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Senator Monronery. Do you have the right to regulate rates charged 
by the freight forwarders to see that the charges bear some relation 
ship to the savings that they are able to accomplish ¢ 

Mir. FirzGeravp. We have that authority. 

Senator Monronry. You have the authority to regulate the rate 
charge by the freight forwarders ¢ 

Mr. FirzGeraup. Yes, sir. 

Senator Monroney. Under this you would have no regulation 
Under this bill you would have no right to regulate 

Mr. FirzGeraup. We have recommended, as a matter of fact, that 
if they are exempt that they also be exempt from our rate regulations 
because there would be an apparent rm onsisteney. 

Senator Monroney. And the filing of brief reports is not intended 
to be reoulation of the industry but merely for the information of the 
CAB as tothe volume that is being handled and some general informa 
tion about their operations, is that correct / 

Mr. FirzGerautp. Yes, sir. Our one concern, the one concern that 
the Bureau has had in making its recommendations to the Board has 
been the protection of the small shipper. That is our one area of 
concern. We feel that that is one place where it would be desirable 


/ 
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for the Board to have the authority and to follow the industry for 
sometime and see that no unfair practices develop. 

Senator Monroney. Senator Payne? 

Senator Payne. I think you have cleared up perhaps an erroneous 
impression that I had earlier. I apparently gathered from your state- 
ment that the Board does have flexibility in the act so that they can 
make an exception ? 

Mr. FrrzGerravp. Yes, we do. 

Senator Payne. You do have that flexibility ? 

Mr. FrrzGeratp. Yes, sir. 

Senator Payne. I wonder, Mr. FitzGerald, whether or not, in con- 
nection with the request the chairman made to furnish further infor- 
mation as to this rate structure and so forth, if you have on file the 
percentage or the volume of business that would norm: lly go to the 
forwarders that the forwarders would lose as a result of this : sort of a 
situation in these particular products. This is largely centered in 
just a few areas, is it not ? 

Mr. FrrzGeracp. Yes, sir. 

Senator Payne. W here the great mass volume exists ? 

Mr. FirzGeraup. Yes, sir. 

Senator Payne. I think it would be interesting to see what or 
centage of the so-called freight forwarder’s business is involved i 
this particular class. My reason for it is because, as everybody ‘et 
we are talking basically of highly perishable items. It does not make 
any difference whether you start from source or wind up with a con- 
sumer: there is a tremendous loss factor that has to be taken into con- 
~~ ration. Naturally, it is going to affect the price of that commodity 

} the consumer when it finally reaches him bec ‘ause you get spoilage ; 
W “I iether it is in straight agricultural products or in flowers or any- 
thing else, you get the spoilage all the way down the line. 

“A s you get a certain pere entage of sp oilage on : any one of those per- 
ishable products, it automatically pushes up the price on the rest of 
them that are in usable saaaiiion for the consumer to have to pay. 
So I think it is important to keep it in mind in order to see whether 
there is some way by whieh these perishable products can reach the 
consumer at the lowest possible price and if there is a medium here I 
think wane ought to be olin to give a little bit so as to see 
that that thing takes place. 


That why I am interested in seeing what percentage of the for- 
warder’s business in these particular areas, the so-called straight for- 
Wi ae s, is substantial or whether it is a small portion of their overall 
business 

Mr. FirrzGerap. _ the extent that we have the records which 
would indicate that, sir, I will provide it for the record. 

PERCENT OF FREIGHT FORWARDERS’ BUSINESS FrOoM CuT FLOWERS; RATE SPREADS 


AVAILABLE TO FORWARDERS 


No records have been found from which the exact percent of air freight for- 


vwarders’ business from cut flowers or other a igricultural products can be caleu- 
lated However, exhibits were submitted in the Air Freight Forwarder Inves- 
tigation, docket 5947. wherein American Airlines, Inc., the largest domestic 
direct air carrier of freight, reported that in 1952 it carried a total of 24,182 


tons of freight for freight forwarders, of which cut flowers shipped comprised 
1,834 tons, or 7.6 percent. 
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In December 1953, air freight forwarders shipped over the Flying Tiger Line, 
In¢., and Slick Airways, Ine., 281.5 tons, of which cut flowers comprised 31 tons, 
or 11 percent. 

From a sampling taken September 15 and October 7, 1953, cut flowers and 
other agricultural products comprised 6.39 percent of the total air shipments of 
Railway Express Agency. 

From the foregoing it is estimated that cut flowers and other agricultural type 
commodities Comprises 5 to 10 percent of the air freight forwarders’ total busi 
ness, the largest portion of which is cut flowers. 

I might say that we are very conscious of this price spread problem. 
The Bureau’s recommendations take that specifically into account. 
We recognize that a change in the rate, even the rate on the air carrie: 
itself, and not the cost of consolidation, has a very direct bearing upon 
the markets which will be served from any producing area. 

For example, two years ago we were required by circumstances of 
the airfreight industry at that time to raise the minimum freight rates 
all over the United States. That did have, in our opinion, as we study 
it now, we believe it had an effect upon this industry. That is why to 
day we are reviewing that specific minimum rate order with re spect to 
flowers. 

Senator Payne. You know and I know that you can ship shoes in 
any given quantity or any commodity of a similar nature, whether it 
is made of metal, wood, leather, or anything else. You can ship that 
from east to west or west to east and as far as its practical usage is 
concerned it doesn’t make any difference whether it moves from the 
shelf today or 6 months from tod: ay. But when you get into these com 
modities it makes an awful lot of difference whether the item ae 
within 72 hours or whether it doesn’t move in 72 hours. And i 
does not move then your loss spoilage is constantly mounting. faiken Vv 
are placed in a transportation medium that boosts the price of the 
item to the ultimate consumer it just means that somebody along the 
line has got to keep boosting the price as the spoilage situation goes up. 

I think it is an important factor. 

Senator Monronry. Wouldn’t you also say that the exemption of 
agricultural commodites provided in this bill would give a certain free 
dom of the farmers or flower growers or others to experiment on new 
markets by being exempt? In other words, you may have a new prod 
uct in California that, if completely exempt, they could experiment 
with on reaching the New York market for awhile, whereas if they are 
under regulation as to rates they would have to go in and wait maybe 
their turn in line for a new minimum rate or something else which 
would in that way perhaps delay or even prevent this experimental 
development of new markets 

Mr. FrrzGeracp. I think that is correct, sir, and that is why the 
Bureau is recommending that there not be rate regulation of the co 
operative agricultural shippers associations. 

Senator Monroney. Do you have a question ¢ 

Mr. Sweeney. Yes. Mr. Chairman, I believe you raised a question 
earlier in the hearing as to the need for placing special responsibility 
on the “person” to be exempted from regulation by the proposed bill. 
That. would generally be the cooperative. 1 wonder, Mr. FitzGerald if 
you think ther re is a need for making this person, the ¢ soopers ative, sub 
ject. to some special responsibility by additional regulations 4 

Mr. FrrzGeravp. Our concern of course only arises where an organ 
ization becomes a common carrier so that small groups which do not 
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make an extensive holding out to the public and are not public utilities 
are not involved. But where they become large enough so that they 
are in a sense a public utility we have felt that there had to be some 
protection provided the small shipper because of the peculiar nature 
of this industry where the shipments are usually of a perishable nature, 
” at the price factor is so critical and so important that the ¢ ‘ooperative 

‘an bring to it that there is the potential of a life and death power being 
wnaned in the cooperative with respect to some person who is a pro- 
ducer in the area, a shipper who, for some reason which we do not 
know at the moment, may not wish to admit to the cooperative. 

That is essentially the basis of our recommendation. That is the 
only problem of substantial import basically that we see in this field. 

Senator Payne. If he does not pay his bills, that would be a pretty 
good reason. 

Mr. FrrzGeravp. Yes, it would be a good reason. 

Senator Payne. I imagine the freight carriers, the forwarders, bar 
some of them on that basis. 

Mr. FrrzGrravp. The problem and the type of information request 
which we would make would go to the standard type of antitrust 
preeae m, really. 

Senator Monroney. Could I ask, with your permission : Mr. Roland, 
. 1 us about what size the individual shipper ships his flowers from 

California or the bay area to Chicago? 

Mr. Rotanp. There are several sizes of boxes. Mainly it is from 
36 to 48 inches long a box. 

Senator Monroney. You do not know what the weight would be? 

Mr. Rotanp. No, sir, I am not familiar with the weights on that. 

Senator Monroney. Mr. Masaoka ? 

Mr. Masaoxa. I am not familiar with that. 

Mr. Rotanp. Mr. Leverett might be able to answer that. 

Mr. Leverett. Yes, sir, I can answer that. 

Mr. Masaoxka. This is William Leverett, manager of the Consoli- 
dated Flower Shipments of Southern California. 

Senator Monronrey. You were to testify, and then we had you 
marked as being before the Board. We will hear your testimony on 
this point when we finish, if that is all right. We did not know you 
had appeared. 

Do you have any further questions? 

Senator Payne. No further questions. 

Mr. Sweeney. Mr. FitzGerald, the question of the use of contract 
air carriers has been raised. I wonder if you would refer to the last 
few lines of the bill, part (3). There it is stated the bill refers to a 
person who— 
utilizes for the whole or any part of the transportation of such shipments, the 
services of a direct air carrier, if such person does not otherwise engage in air 
transportation. 

[ wonder if that precludes the exempted person under this act from 
employing the services of a contract carrier which apparently would 
not be a direct air carrier. 

Mr. FirzGreraup. That is a question of legal interpretation which 
Mr. Calkins may be better able to answer for the committee. 

Senator Monroney. Would you care to answer that question? 


ee 
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Mr. Cavktns. I am G. Nathan Calkins, Chief of the International 
and Rules Division of the Civil Aeronautics Board. I have not consid- 
erad this question before. This is an offhand opinion. It seems to me 
that the exemption extended by the bill to the agriculture cooperatives 
extends to it when it utilizes in whole or any part the transportation 
services of a direct air carrier, Those services of a direct air carrier 
could be noncommon carrier service so long as they were the services 
of an air carrier. But if the carrier itself did not perform any kind 
of air transportation, and therefore was not defined as an air carrier, 
it would seem to me that the exemption would not apply. Conse- 
quently, you would have a situation where the agricultural cooperative 
could ship via any organized certificated airline, could ship via any ir- 
regular air carrier, could ship via any freight carrier, holding a certifi. 

‘ate of public convenience and necessity from the Board; the ry could 
do it whether or not that was on a charter basis or whether it was as a 
part of the regular transportation furnished 

But they could not take the X, Y, Z contract operator who holds no 
authority from the Board as an air carrier and depend on that for theii 
exemption because then they would be performing a common-carrier 
service as an indirect air carrier but they would be utilizing the serv- 
ices of a contract carrier. So as I would read the bill on this short 
notice I would say that to that effect it would not be. 

Mr. Sweeney. The carrier is sometimes called a Part 45 carrier? 

Mr. Cauxins. This contract carrier, we do not know very many 
of them. As a matter of fact, I do not know of any that are really 
bona fide straight out-and-out contract carriers. Maybe Mr. Fitz 
Gerald does in his broader acquaintance with the economics of the 
matter. Most of the carriers before the Board are common carriers. 
Some purport to carry out contract services. Most of them are com 
mon carriers. 

Senator Monronry. Do not most of your nonscheds actually work 
on contract work? I mean hauling of livestock particularly. They 
will schedule that to South America or any place else. We had some 
testimony last year by a fellow from the State of Washington. 

Mr. Sweeney. They do so as common carriers. 

Senator Monronry. The only agricultural cooperative that could 
not contract would be someone who did not hold an interstate license 
for carriage of property? 

Mr. Cavxins. That is correct. 

Senator Monroney. They could contract with the airlines, with the 

cargo lines, or with the nonscheds? 

Mr. Catkrns. That is correct, or with ‘an air taxi. 

Senator Monronry. They could contract with them if they had 
such lots 4 

Mr. Caukins. Yes, sir. 

Senator Monroney. That would include about 99.44 percent ? 

Mr. Cavxkrns. I would say so. 

Senator Monroney. Are there any further questions? If not, we 
thank you very much, Mr. FitzGerald, for your helpful testimony in 
this matter. 

Mr. FrrzGeravp. Thank you. 

Senator Monroney. We will hear Mr. Leverett, who was scheduled 
toappear. We had understood he was before the CAB. 
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STATEMENT OF WILLIAM N. LEVERETT, FLOWER CONSOLIDATORS 
OF SOUTHERN CALIFORNIA, INC. 


Mr. Levererr. Mr. Chairman, I found out only on short notice 
that there would be contrary times for these appearances. When | 
found out that I would be in the other hearing, I did not prepare a 
Statement. 

Senator Monronrey. That is perfectly all right. If you want to 
make an oral statement. we would be glad to hear it. You may be 
seated and testify in your own way. 

Mr. Levererr. I would like to say that I have quite a bit of know! 
edge of this thing that we are speaking of here today and if there 
are any questions that I can answer for the committee [ would be 
most happy to do so. 

Senator Monroney. On page 26 of Mr. Pfeiffer’s report we have 
the American Airlines, for example—not to give them an undue 
amount of advertising—but it happens to be the only schedule we 
have. They fly both into Los Angeles and the Bay Area. What I 
was trying to arrive at, smee there is such a vast difference between 
the 10-pound shipment at $55 a hundred and a 90-pound shipment at 
$8.33 or a hundred-pound shipment at $7.50; I would like to try to 
get. for the record the normal weight of the package by a shipper that 
you forward. 

Mr. Levererr. It would be very difficult to give an average, I would 
say that the shipments that we m: = through “consolidation r ange any- 
where from 10 pounds to maybe 1,500 or 2,000 pounds per shipment. 
That is for the individual shipper. 

Senator Monroney. That is what I mean. It is to define the neces- 
sity for the forwarding of these flowers to get the lower rate. 

Mr. Levererr. Some of, our boxes weigh as little as 8 or 10 pounds. 
Some individual boxes would weigh as high as 70 or 75 pounds. 

Senator Monroney. Do you ship those at a uniform rate for your 
membership ¢ 

Mr. Levererr. We consolidate them. What the total weight is to 
that city, we then take the rate of the airline to that city and the 
charge is prorated. In other words, we might have a 5,000- pound con- 
solidation and 1 shipper might have a 10-pound shipment in there. 
He would receive the 5,000-pound rate for that particular shipment. 

Senator Monronrey. What do they pay you for that ? 

Mr. Levererr. I am paid on a salary basis. I am the manager. 
It is strictly nonprofit. We charge so much per box to defray the 
expenses of the organization. We actually have one and a half per- 
sons on the payroll. 

Senator Monroney. Do you pick up the packages and consolidate 
them ¢ 

Mr. Levererr. No. 

Senator Monroney. Are they all delivered at the airport ? 

Mr. Levererr. We contract for a cartage company to pick up the 
shipment. 

Senator Monroney. That is paid by the individual shipper and not 
by your organization / 

Mr. Levererrt. Yes, sir. 

Senator Monronry. Are you excluded from that work now by this 
order of the CAB ¢ 
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Mr. Levererr. I think the final outcome of docket 5947 will deter 
mine how we can continue to operate in the future. That is why we 
are vitally interested in the legislative angle. We feel that it is a co 
operative shipping deal and our products need as low a rate as we 
can possibly get so that we can sell. 

As the Senator explained a moment ago, we have great spoilage. 
The freight factor is very high. I think it is one of the highest freight 
factors of any product that is shipped by air. So that any saving 
that we can make on a shipment of flowers may mean the difference 
between profit and loss for that shipper. 

Senator Monroney. Under your arrangement as a cooperative con 
solidator you do not handle claims for spoil: ige? That is assumed by 
the individual shipper in order to get this better rate? Is that cor 
rect ¢ 

Mr. Levererr. Yes, sir. 

Senator Monroney. The rate then that you would pay roughly 
would be around a thousand-pound rate, as shown on that table at 
B7.DO ¢ 

Mr. Levererr. Yes, sir, that is true. Frankly, this chart here con 
fuses me. I have not really studied this particular chart. I think 
they are basing this on the fact of say a 10- peer shipment from New 
York to Chicago. American Airlines charge for that shipment would 
be $55 a hundred. I think that is caused there by the fact that they 
have a minimum charge for a small shipment, and the forwarder can 
take advantage of that by consolidating. 

In other words, I believe as Mr. FitzGerald testified the forwarder 
then would have his own published rate. There might be a difference 
in between. In our case we just want to get the smallest rate for 
that shipme nt that we can possibly get. That is why do not feel that 
we should be required to have tariffs and « ‘comply w ith all these regula- 
tions because we do not know until the minute the shipment is ready 
to leave exactly what that rate is going to be. 

We can estimate it each day to each individual city but until we 
actually have that in our hands we do not know what that weight will 
be and therefore we do not know what the exact rate would be. 

Senator Monronery. As it goes beyond, say, a thousand pounds, does 
it drop materially then? Or is it rather constant ? 

Mr. Levererr. Yes, sir, it drops. As far as we are concerned in this 
particular product our weight breaks, of course with the small pack- 
ages we get a terriflic break there as you can see from this table. We 
consider 100 pounds the next break, 1,000, 2,000, 3,000, 5,000, 10,000, 
and over. Each one of those re presents anywhere from I would say 
around 55 cents a hundred up to $3 or $4 a hundred difference. 

In other words, if a man had a hundred pound shipment and we 
had 10,000 pounds, he would actually save about $5 or so a hundred 
pounds on the shipment. 

Senator Monroney. How much below the regular airline rate would 
the freight forwarder’s rate be ¢ 

Mr. Levererr. I think that would depend on the individual freight 
forwarder and the tariff that he had published. In other words, that 
is up to what tariff he files and what the Board would approve. 

Senator Monronry. That is a competitive rate, is it? He fixes his 
own rate ? 

Mr. Leverett. Yes, sir. 
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Senator Monronry. And he has to give some share of that saving 
to the shipper / 

Mr. Levererr. Yes, sir. In this same bracket here there was testi- 
mony brought out by ‘the freight forwarders that they were primarily 
interested in the small-package business and there was testimony given 
here by the party who testified for a freight forwarder in Rig'dene 
who stated that their average shipment of flowers was much higher, 
well, it was an average of a hundred pounds, and that the freight for- 
warders were not particularly—they could not make a wide spread on 
that type of shipment. 

There is a lot of evidence in this particular document (report of 
Examiner Pfeiffer), for example, of how much saving can be made 
through a nonprofit association. 

Senator Monronrey. You would classify yourself as a cooperative, 
would you not, your organization ¢ 

Mr. Levererr. Yes, sir. Strictly a shipping cooperative. 

Senator Monroney. Your members are growers / 

Mr. Levererr. Growers and shippers. 

Senator Monroney. Senator Payne / 

Senator Payne. I have no questions. 

Senator Monroney. Do you have anything further to add? 

Mr. Levererr. No, sir. 

Senator Monroney. You are in favor of this bill we are considering ? 

Mr. Leverett. Very much. 

Senator Monronry. Thank you very much for your appearance, Mr. 
Leverett. 

Mr. Levererr. Thank you. 

Senator Monroney. Mr. Robert Meyer, is he present? 

Mr. Masaoka. He is attending the CAB hearings. 

Senator Monronery. Mr. Giles Morrow, president, Freight For- 
warders Institute. 

Mr. Morrow, we appreciate your appearing before the committee. 
We would be glad to have you testify in your own way. 


STATEMENT OF GILES MORROW, PRESIDENT AND GENERAL 
COUNSEL, FREIGHT FORWARDERS INSTITUTE 


Mr. Morrow. Thank you, Mr. Chairman. I am glad to be here. I 
think I can shorten my testimony a little if you will permit this state- 
ment to be inserted in the record. 

Senator Monronry. We will print it in full and you may elaborate 
on any sections that you care to. 

(The statement is as follows :) 


STATEMENT OF GILES MORROW, PRESIDENT AND GENERAL COUNSEL, FREIGHT 
FORWARDERS INSTITUTE 


The Freight Forwarders Institute is a national organization composed of and 
representing freight forwarders. Offices of the institute are located at suite 610, 
Perpetual Building, 1111 E Street NW, Washington, D. C. 

Common-carrier freight forwarders are subject to regulation under part IV 
of the Interstate Commerce Act when they operate by surface means. They are 
subject to the provisions of the Civil Aeronautics Act when they utilize aircraft 
in the performance of their service. 

All of the members of the Freight Forwarders Institute hold operating rights 
Under the Interstate Commerce Act. A number of such members, either directly 
or through subsidiaries, have also entered the field of air-freight forwarding. 
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Others may wish to institute such air service in the future. Hence the members 
of the Freight Forwarders Institute have an interest in any proposed amendment 
to the Civil Aeronautics Act which affects air forwarders. Members of the 
institute are opposed to bill S. 1192. 

Exemptions clauses in part IV of the Interstate Commerce Act have caused 
great difficulty of administration and the regulated industry has suffered and 
continues to suffer from competition of the most destructive nature by persons 
claiming to be exempt from the provisions of the Interstate Commerce Act. For 
that reason the industry is apprehensive about any proposal which would exempt 
from regulation under the Civil Aeronautics Act a segment of the forwarding 
industry, or set up exempt classes of forwarders. 

The shipping public of the United States must continue to depeid upon the 
common-carrier transportation industry. Anything which tends to weaken the 
ability of the common carrier to serve the general public, even though it might 
be advantageous to certain limited private groups, has an adverse overall effect 
upon our economy. 

An exemption of any type of common-carrier activity obviously discriminates 
in favor of that activity and against the regulated segment of the industry. It 
is our view that only the most compelling reasons of public policy can justify 
such discriminatory treatment. We feel certain that the members of your sub 
committee will wish to give careful consideration to the question of whether 
or not the public policy requires the exemption of the activities contemplated 
by the pending bill. 

So far as we can discover the principal advocates of bill 8S. 1192, as introduced, 
are persons who grow and ship flowers and decorative greens from the west coast, 
and particularly from California. The necessity for such legislation is said to 
stem, in part, from a decision of the Civil Aeronautics Board wherein the Board 
found that a certain flower-shipping organization located in San Francisco is 
a freight forwarder under the Civil Aeronautics Act. The United States Court 
of Appeals has upheld the Board’s decision. (See Consolidated Flower Shipments, 
Inc., Bay Area, et al., Docket 4902, CAB Order E-7139, Feb. 6, 1953; affirmed, 
Consolidated vy. CAB, 213 F. 2d 814.) 

There seems to have been an effort on the part of those who seek the exemp 
tion to create an impression that the effect of the decisions of the Board and 
the courts in the aforementioned cases was to stop them from doing business. 
That is not our understanding. The effect was to declare that if the organiza- 
tion involved continues to do business in the way that it has in the past then it 
must submit to certain regulation which the law imposes upon such business. 

The court of appeals, in the cited case, said: 

“Nothing has been suggested that would prevent the petitioner herein from 
taking the necessary steps required by the Civil Aeronautics Act and the regula 
tion of the Civil Aeronautics Board to qualify as a freight forwarded. But it 
doesn’t want to qualify, obtain a proper certificate or authority to do business and 
be regulated.” 

It is understandable that the organization would not want to subject itself to 
regulation—hardly anybody does. But that is not a valid reason for exempting 
the service from regulation. We must look for more substantial reasons if any 
exist. Those who advocate the exemption have not, in our opinion, supplied such 
reasons, 

Typical of the attempts to justify the legislation is the testimony of a spokes- 
man for the Japanese American Citizens League on identical bill H. R. 6510 when 
hearings were held on that bill before the House Interstate Commerce Committee 
during the 83d Congress. At one point the witness said: 

“At the present time, as in the past, in California there is only one freight for 
warder well equipped to handle flowers and decorative greens. Because of the 
competition from the two specially organized associations, he is forced to keep 
his prices at a competitive level and offer minimum services. Should these two 
shipping organizations be eliminated as a factor, this freight forwarder could 
become a completely monopolistic entity, and shippers of flowers would be at his 
mercy.” (Hearings, H. R. 6310, 88d Cong., p. 62). 

Competition in transportation is a good thing, but one of the basic objectives 
of regulation is to insure that competition is conducted under fair and equitable 
rules. We have found in the field of surface forwarding that the type of competi- 
tion provided by unregulated operators is not a wholesome thing. 

The regulated forwarder must file tariffs and take the traffic of all who have 
shipments to offer. The cooperatives are free to select their customers and the 
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territory they will serve. Without the regulated forwarder the shippers of the 
area referred to in the aforementioned testimony would be at the mercy of the 
unregulated operators. We do not impugn the motives of the self-styled co 
operatives, but it is obvious that the regulatory agency will be powerless to pre- 
vent bad or discriminatory practices if it has no jurisdiction. If the purpose, 
then, is to preserve competition, why not preserve competition on a regulated 
instead of an unregulated basis? 

Another argument advanced in support of the bill is that the forwarders of 
agricultural and floricultural products should have the same rights and privileges 
when they operate by air as they have when they forward by surface means. 
We are not aware of any activity in the forwarding of flowers by surface means. 
The analogoy, then, is theoretical rather than practical. 

It is true that both part II of the Interstate Commerce Act, regulating motor 
carriers, and part IV, regulating surface freight forwarders, contain exemptions 
bearing some resemblance to the terms of bill S. 1192. We do not think, however, 
that those provisions of the Interstate Commerce Act constitute a valid precedent 
for the proposed legislation. 

Section 203 (b) (6) of the Interstate Commerce Act partially exempts motor 
vehicles used in carrying livestock, fish, or agricultural commodities. The ve- 
hicles remain subject to regulation as to hours of service of employees and safety 
of operation. sill S. 1192 does not propose to exempt the aircraft used in the 
transportation of the specified Commodities, but would superimpose upon regu- 
lated transportation an unregulated transportation service. 

When Congress came to regulate surface forwarders, in 1942, it adopted the 
policy of permitting them to utilize only regulated Common carriers. That is 
because forwarders themselves provide a Common carrier service. But as to the 
forwarding of certain commodities—agricultural, ete.—Congress had already ex- 
empted the motor vehicles used to transport such commodities. Congress there- 
fore, quite logically, exempted the forwarding of such commodities by surface 
means. 

In other words, what Congress did, in a broad sense, in exempting surface 
forwarding of agricultural and related commodities was to equalize the situation 
of the shipper of those commodities, whether he ships directly in exempt vehicles 
or through the medium of a surface forwarder. 

That would not be the result if bill S. 1192 is enacted. The commodities speci- 
fied in the bill, when shipped directly by air, will be subject to full regulation, 
whereas if they are shipped through a forwarder they will be exempt from 
regulation. In such a situation the opportunity for discrinmiation is obvious. 

A pointed example of the undesirable results which may flow from the exemp- 
tion of specified commodities from regulation is afforded by part IV of the 
Interstate Commerce Act. In addition to the commodities specified in bill S. 
1192, part IV also exempts surface forwarders of used household goods. Exempt 
household goods forwarders have engaged in practices which have, for years, 
led the ICC to recommend to Congress the removal of the exemption. In its 
annual report to Congress for the year 1953, the Commission said : 

“We continue to receive many complaints from shippers of household goods 
seeking our aid in connection with the practices of forwarders exempt by reason 
of section 402(b) (2). In many cases the complaints indicate gross culpability 
on the part of nonregulated forwarders.” 

Surface forwarders of household goods are not exempt if they handle other 
commodities, and many household goods forwarders are regulated for that 
reason. So far as I know there has never been a complaint filed with the 
Commission about the practices of the regulated forwarders of such goods. 

We do not argue that the same bad practices referred to in the ICC report 
would necessarily prevail in connection with exemptions under the Civil Aero- 
nautics Act, but if argument by analogy is to be used it is profitable to examine 
the precedent that is used for the analogy. 

In considering the merits and timeliness of this legislation, we think it is 
important to bear in mind that the entire issue embraced by the bill is now 
pending before the Civil Aeronautics Board in a formal proceeding known as 
Air Freight Forwarder Investigation (Docket No. 5947) et al. The case was 
argued before the Board on March 29, 1955. The main purpose of that pro- 
ceeding is to determine a sound permanent policy for the future regulation of 
the indirect air carrier industry in its entirety. The future of the entire air 
forwarding industry is at stake in the proceeding. The bill under consideration 
would remove only one segment of the industry from the reach of the Board’s 
decision. 
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The-most exhaustive investigation has been conducted in the pending case, 
and full hearings have been held by the Board. Every forwarder or potential for 
warder has been given full opportunity to present facts to the Board and to 
make its argument. An initial decision of the examiner has been issued com 
prising more than 150 pages. 

The Congress, very wisely we think, delegated to the Civil Aeronautics Board, 
by the Civil Aeronautics Act of 1938, the power to exempt indirect air carriers 
from the provisions of regulation to the extent and for such periods as may be 
in the public interest. Acting under that delegation of authority, the Board, 
in 1948, did exempt air freight forwarders from many of the provisions of the 
act, including the certificates provision, for a trial period of 5 years. The ques 
tions now before the Board are whether, based on the experience gained, those 
exemptions should be continued, or what different or permanent types of regu 
lation should be applied. The examiner has recommended extension of the 
exemption from the certificate and certain other provisions of the act, not only 
for air freight forwarders generally but for persons operating in the manner 
of those who seek enactment of this bill. We do not know, of course, what the 
Board’s determination will be, but if the law under which the Board has thus 
far proceeded is to be changed at this time we think it might be appropriate to 
examine the entire problem from a legislative standpoint. Logic and orderly 
procedure would seem to dictate, however, that the Board be permitted to make 
its determination before any change is made in the law. 

I come now to another and more important reason why we oppose bill 8S. 1192 
It will be recalled that during the course of hearings before the Senate (‘ommerce 
Committee on the omnibus aviation bill S. 2647, in the 83d Congress, the flower 
shipping organizations from California sought to have that bill amended in two 
respects. One amendment then offered was similar in terms to pending bill 
S. 1192. The other would have exempted so-called “shippers’ associations” op 
erating on a nonprofit basis. (See hearings, S. 2647, 83d Cong., pp. 144, 153). 

Testimony in opposition to the aforementioned amendments was offered by 
me in behalf of the Freight Forwarders Institute (hearings, pp. 183-186). At 
that time I said that we had no recommendations with respect to the agricultura 
amendment but were vitally opposed to the exemption of so-called cooperatives 
We have not changed our opinion that of the two types of exemption, the ex- 
emption of the specific commodities enumerated in the bill is of far less serious 
consequence than a blanket exemption of so-called associations. However, for 
the reasons I have heretofore enumerated, we now oppose an exemption of either 
kind. 

While the bill, as introduced, does not raise the issue of exemption of coopera 
tive associations, the issue has been raised, collaterally, every time legislation 
of this character has been before Congress. Those who seek the associations ex 
emption are far more numerous than those who seek the exemption of flowers 
and greens, and if they do not succeed in their efforts to have such an exem- 
tion incorporated in the act at this time they would undoubtedly regard this bill 
as a precedent and a first step toward their goal. 

Because of our experience under part IV of the Interstate Commerce Act we 
have no hesitation in saying that if an exemption of so-called nonprofit associa 
tions is ever incorporated in the Civil Aeronautics Act the infant, common car 
rier forwarding industry may well receive a fatal blow. For that very im 
portant reason we think it pentinent to refer to the experience with the so-called 
associations exemption in part IV of the Interstate Commerce Act. 

Section 402 (c) of the Interstate Commerce Act contains a provision that regu- 
lation shall not be construed to apply “to the operations of a shipper, or a group 
or association of shippers, in consolidating or distributing freight for themselves 
or for the members thereof, on a nonprofit basis, for the purpose of securing the 
benefits of carload, truckload, or other volume rates.” 

The foregoing provision was not intended as an exemption. Obviously com 
mon carrier regulation should not and could not properly be applied to shippers 
who consolidate only their own freight and do not engage in transportation for 
profit. In fact the House committee report (No. 1172, 77th Cong.) with which 
the original forwarder bill was reported, states in unequivocal terms that sec 
tien 402 (c) “is a clarifying provision rather than an exemption.” It has, never 
theless, been construed as an exemption, as I will presently show. 

Section 402 (c) was added to the Interstate Commerce Act to quiet the fears 
of a few groups of shippers of related commodities, such as furniture, paper, and 
the like. Those groups were comparable in nearly all respects to the flower ship 
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pers who advocate the passage of the current bill. They did not handle general 
commodities, but contended that they needed the exemption in order to insure 
that regulation would not apply to their activity. 

Almost immediately after forwarders were regulated there was a phenominal 
growth of consolidation operations, similar in all physical respects to the opera- 
tions of the regulated forwarders. Exemption was claimed under section 402 (c). 
It soon became evident to the ICC, and to the informed public, that the clarifying 
provisions of section 402 (c) did not clarify anything but added confusion. The 
“clarification” is, in effect, a loophole by which regulation may be escaped and 
the purposes of ‘regulation may be thwarted. 

In 1944 the ICC instituted an investigation to determine whether one so-called 
nonprofit association, known as Pacific Coast Wholesalers Association, was, in 
fact, operating as a freight forwarder in violation of part IV of the act. After 
extensive hearings, the Commission found, in 1947, that as to some of its opera- 
tions Pacific Coast Wholesalers’ Association was a freight forwarder, operating 
without a permit, and ordered the unlawful operations to cease (Pacific Coast 
Wholesalers’ Association, Investigation of Status, 269 ICC 504). 

Upon appeal, the United States district court, and later the Supreme Court, 
reversed the Commission and held that the association was exempt by the terms 
of section 402 (c) (81 Fed. Supp. 689; 338 U. S. 689). Under the liberal con- 
struction given to the terms of section 402 (c) by the courts, almost everyone 
who goes through the legal procedure of establishing an “association,” calling its 
shippers “members,” may escape regulation. 

The alarming growth of so-called nonprofit associations in the surface field, 
and the destructive competition with the regulated industry which they generate, 
is recorded in the annual reports of the ICC to Congress. For 9 successive years, 
beginning with the 60th annual report in 1946, the Commission has directed the 
problem to the attention of Congress and urged corrective action. 

In 1947 the Commission said : 

“The formation of groups or associations of shippers has increased materially 
since enactment of part IV and many such are now in operation.” 

And the conclusion was stated that : 

‘Operations of this nature may well expand to the point where they will have 
a serious adverse effect upon the stability of the presently regulated agencies 
upon which the general public must depend.’ (61st Annual Report of ICC, 
p. 147.) 

In 1950 the Commission reported to Congress at some length, and said, among 
other things: 

“A number of associations have been investigated by our staff, and in general 
it is difficult to distinguish between the service which a shipper receives from 
such an association and that provided by regulated freight forwarders. In cer- 
tain instances former principals in forwarder businesses have been found to be 
prominently identified with newly established shippers’ associations. In view 
of the conclusion reached by the courts in the Pacific Coast Wholesalers case it is 
difficult effectively to police and deal with operations of associations claimed to 
be exempt under section 402 (c) (1).” 

In other words, by 1950, the so-called exempt operations were so attractive that 
many principals of the regulated industry had started to go into the “associations” 
field. And the Commission was powerless to police the situation effectively be- 
cause of the broad terms of the courts’ interpretation of the exemption. 

In its 6Sth annual report, filed with the Congress last November, the ICC again 
referred to the growing threat to the regulated industry provided by self-styled 
exempt operators, and strongly recommended corrective legislation. 

Although legislation to amend section 402 (c) of the Interstate Commerce Act 
was introduced in both the 82d and 83d Congresses, no action has yet been 
taken. (See bill S. 2713, 82d Cong.; H. R. 4503, 83d Cong.) 

Meanwhile unregulated surface freight forwarder operations continue to grow 
and expand, and the threat to the stability of the regulated industry is extremely 
serious. It should be borne in mind that the unregulated operator is under no 
obligation to serve the public generally. He serves the select and fortunately 
situated shipper, thereby leaving to the regulated forwarder the less desirable 
traffic. But if, by this method of selectivity and favoritism the unregulated oper- 
ator drives the regulated company out of business the great mass of shippers who 
are not in a position to join with, or who may not be acceptable to the ‘“‘associa- 
tions,” will lose a service which is vital to them. 

For the reasons I have given, we hope that the subcommittee will not act 
favorably on the bill. We think that the issue of the extent to which any indirect 
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air carrier should be exempted from regulation should be left to the determina- 
tion of the Civil Aeronautics Board after thorough examination of the facts 
involved. The Board is now in the process of making such a determination. 
We submit that the persons who have undertaken to support the bill have not 
presented substantial evidence to show why they should not submit to such 
regulation as the Board may determine to be in the public interest. 

If the subcommittee should nevertheless decide to act favorably on the bill 
we urge that it be limited to the precise commodities for which a need for exemp- 
tions is thought to exist. Any broadening of the bill to include shipping organ- 
izations of commodities generally would, in our opinion, lead to chaotic and ruin- 
ous conditions in the air freight forwarding industry. 

Mr. Morrow. I am general counsel as well as president of the 
Freight Forwarders Institute. That is a national organization repre- 
senting freight forwarders. Our offices are in the Perpetual Building, 
1111 E. Street, Washington. 

The common-carrier freight forwarders, by which the institute was 
formed, are subject to regul: ition under part IV of the Interstate 
Commerce Act when they operate by surface means. 

Part LV isa comprehensive statute and it is almost identical with 
the regulation of rail, motor, and water carriers. Freight forwarders 
are subject to the provisions of the Civil Aeronautics Act when they 
utilize aircraft, and the Interstate Commerce Act provides that they 
are not subject to that act but are subject to the Civil Aeronautics Act 
when they utilize aircraft. 

The matter was probably cleared up, but some witnesses stated this 
morning that the Civil Aeronautics Act is silent as to freight forward- 
ers. That is not true. The definition of a freight forwarder in the 
Civil Aeronautics Act refers specifically to indirect as well as direct 

carriers and a proviso to that act gives the Board power to exempt 
and makes it clear that the power is to exempt indirect air carriers 
to the extent that the Board sees fit. 

A number of the members of the Freight Forwarders Institute, all 
of whom are surface forwarders as I have indicated, have either direct- 
ly or through subsidiaries gone into the field of air-freight forward- 
ing. And that is why we have an interest in this bill. 

I intended to point out in discussing the coverage of the Civil Aero 
nautics Act that the first case to come before the Board with regard 
to an indirect carrier was the Railway Express Agency case in 1941. 
The Board held that the Railway Express Agency is a common car- 
rier by air as a freight forwarder. 

The next year, 1942, the first freight forwarder case was decided and 
it was held that fre ight forwarders are common carriers by air. 

We have had very great difliculty under part LV of the act with 
respect to exemption clauses, and persons ¢ laiming the benefit of ex- 
emptions clauses. We think they have raised the most destructive type 
of competition with our members. It is quite obvious that the exemp- 
tion of a common carrier—and of course there is no need for this bill 
if these people are not common carriers who want the bill—obviously 
discriminates in favor of one type of carrier as against another. 

We think only the clearest reasons of public polie: y can justify the 
exemption of one type of common carrier and the re ulation of others. 

I would like to talk for a minute about the need and the justifica- 
tion that have been brought forward for this bill. Reference has been 
made to the decision of the Board and the United States Court of 
Appeals in the Consolidated Flower Shipments-Bay Area case. It has 
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not been made entirely clear whether that decision would put somebody 
out of business or just what it does insofar as this record extends. 

I would like to read a paragraph of what the Court of Appeals said, 
from page 3of my statement. Itsaid: 

Nothing has been suggested that would prevent the petitioner herein from tak- 
ing the necessary steps required by the Civil Aeronautics Act and the regulation 
of the Civil Aeronautics Board to qualify as a freight forwarder. But it doesn’t 
want to qualify, obtain a proper certificate or authority to do business and be 
regulated. 

I think that is quite natural. Hardly anybody wants to be regulated. 

3ut the forwarding industry generally is subject to regulation and 
ve think that some justification other than a desire not to be regulated 
ought to be brought forward in support of legislation of this type. 

Senator Payne was asking a line of questions awhile ago about the 
percentage of the forwarding business that might go to these « ‘oopera- 
tives. I do not know that any of my members would ever be in that 
particular business so we are talking primarily because of the trend, 
or what we fear will be the trend in this as a whole. 

When this bill, H. R. 6310, was before the H last year, Mr. 
Masaoka, who testified here this morning, made a statement wich | 
think goes to the point Senator Payne was talking about. I am quoting 
from Mr. Masaoka’s testimony : 

At the present time, as in the past, in California there is only one freight 
forwarder well equipped to handle flowers and decorative greens. Because of 
the competition from the two specially organized associations, he is forced to keep 
his prices at a competitive level and offer minimum services. Should these two 
shipping organizations be eliminated as a factor, this freight forwarder could 
become a completely monopolistic entity, and shippers of flowers would be at 
his merey (Hearings, H. R. 6310, 83d Cong., p. 62). 

There you have two co-ops and one freight forwarder. I ask you 
to reverse that situation. Suppose these co-ops drive the freight for- 
warders out of business, and the the shippers in the area are at their 
mercy. Since they are not subject to regulation they cannot be forced 
to serve the man who today can go to the freight forwarder, who, under 
regulation, must serve all. 

I suggest that if you want to equalize opportunity here that the level 
at which to equalize is on a regulated level. 

I am not going to say much about the argument by analogy which 
I have treated at some length in my statement because I think that 
was treated very well in the testimony submitted on behalf of the Civil 
Aeronautics Board. 

I do want to try to clarify one point. I believe the impression has 
poe n left here that this bill simply provides the same thing in the 

‘ivil Aeronautics Act that is provided very generally throughout the 
Sete Commerce Act. Of course there is no such exemption in 
part I relating to railroads. Section 203 (b) (6) of part IT regulat- 
ing motor carriers partially exempts the vehicles used to transport 
these specified commodities. Those vehicles are exempt from what we 
call economic regulations but they remain subject to the regulations 
of the Commission as to hours of service of employees and safety of 
operation. When Congress came to regulate surface forwarders in 
1942 it apparently had the opinion that any forwarders of these com- 
modities would utilize exempt trucks, therefore it exempted freight 
forwarders of these commodities by surface means. 
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I do not know of any freight forwarder operation in any of these 
specified commodities by surface means. I do not think they lend 
themselves to that. So it is a rather pointless exemption in part LV. 

Senater Monroney. Does that exempt railroads as well as trucks ¢ 

Mr. Morrow. It exempts freight forwarders however they operate. 
If they operate by rail it would exempt freight forwarders. Congress 
had the view, and it is so stated in the report on the original legis- 
lation, that if freight forwarders did go into the agricultural commod- 
ities they would use trucks and those trucks would be exempt under 
part LI. 

Of course that would not be the situation here. If this bill is en 
acted you would have an exempt common carrier operating over a 
fully regulated carrier. 

I think enough has been said about the timeliness of this legisla- 
tion. You have been advised of the argument that was held yester 
day before the Board on the question of the extent to which airfreight 
forwarders should be regulated for the future. I only want to make 
one point on behalf of the forwarders I represent. Their future is 
at stake in this proceeding before the Civil Aeronautics Board and 
this bill would remove just one segment of the industry from the reach 
of the Board’s decision. 

We think it would be wise to wait. If you are froing to consider 
legislatively exempting some form of freight forwarders, you should 
consider the whole question and the application of the Civil Aeronan 
tics Act. to freight forwarders at the same time. 

I come to the part of my testimony which really causes us very grave 
concern. ‘This bill makes no reference to associations or cooperatives 
or anything else. This bill is an exemption for certain specified com- 
modities. As it stands of course it could not possibly hurt the regu- 
lated freight forwarding industry very much—the industry that I 
represent. But these people are cooperatives and the whole testimony 
here this morning has been about cooperatives, and you have been 
asked by some of the witnesses, and you will be asked by witnesses who 
will follow me, to expand this bill and not to limit it to these specific 
commodities but to make it applicable to cooperatives of all com- 
modities. 

We have that type of exemption in part LV and it is the most danger 
ous type of exemption. It has caused great difficutly and it is almost 
ruinous to the freight forwarding industry. 

Senator Monroney. This bill is limited to agricultural products. 
The part you are talking about now is an exemption on other types of 
commodities of a nonagricultural nature ? 

Mr. Morrow. Yes, sir. Efforts have been made, every time legisla 
tion of this type has been before Congress, to have the bill expanded 
and they have a logical argument. They say why exempt only one 
a ific type of cooperative? Why not exempt all cooperatives? We 
fear that even if this committee should report this bill exactly as it is, 
we would be before Congress again next year with a bill that would 
exempt all cooperatives. 

Senator Monroney. I think the reason behind the bill, the reason 
that Congress has written it into other acts, is that they realize agri 
culture transportation is in a fight for markets; it is peculiarly neces- 
sary to the problems of the farmers and the growers. I do not read in 
this bill any effort to expand this to any degree. 
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Mr. Morrow. I am very glad to hear you say that, Mr. Chairman, 
because frankly it is our fear of that type of an exemption, a coopera- 
tive exemption, that causes us so much concern with this bill. It 1s not 
our fear of the little shipper, the little flower shipper that causes us 
that concern, If this isexpanded to general commodities it will not be 
the little shipper that will upset the forwarding industry, it will be the 
big shippers banding together and shipping the best type of traffic 
which would otherwise move by surface forwarders and leaving the 
balance of the traffic for the regulated industry to take. 

Mr. Sweeney read earlier section 402 (c), the provision of part LV, 
which exempts cooperatives generally and which some person would 
like to see incorporated in this bill. That section was not intended as 
an exemption but it is construed as an exemption. That cooperative 
exemption was put in part LV for very muc ‘h the same reason that you 
are asked to make this exemption in the Civil Aeronautics Act. A few 
forwarders of related commodities, paper forwarders and furniture 
forwarders, asked Congress to make certain that their activities were 
not regulated. They said they were not common carriers but some- 
body might come along and construe it that way, so that sort of ex- 
emption ‘of cooperatives was put in part IV and almost immediately 
thereafter great numbers of these people started to spring up. 

What Congress intended as a clarifying provision became a pro- 
vision for the greatest confusion that has been introduced in the act to 

regulate carriers in my time. In fact, it is not an exemption, it is 
really a loophole that appears in part IV. 

The ICC tried one case to see just what the exemption meant. The 
case was Pacific Wholesalers Association, an investigation. The Com- 
mission’s decision is reported at 269 ICC 504. There the Commission 
thought they had a clear-cut case of a common carrier freight for- 
warder operating under the guise of an association and it so held. The 
court reversed the Commission and said “you have no discretion here.” 
The formality of an association has been gone through with. They 
are set up under State law as an association. It is true they serve 
great numbers of people but they do so at the request of its members. 
Therefore, the association is acting as an agent of its members. You 
have a situation which is limitless. 

I represent members some of whom do almost 90 million dollars 
worth of business a year, and they could set themselves up as a so-called 
nonprofit association. I am afraid if anything like that ever comes 
into the Civil Aeronautics Act—and I apologize for talking about 
something that is not specifically at issue in this bill but some persons 
will try to make it an issue—if anything like that ever comes into the 
Civil Aeronautics Act I think it would be far better to deregulate all 
of the industry rather than leaving them fighting a war and shadow 
boxing forever. 

I have quoted from a number of reports of the Interstate Commerce 


Commission. They have repeatedly told Congress of the bad results 


of this type of exemption. I am not going to read those statements 
because they are available to you in my prep: ared text. 

To make my position clear: We oppose exemption of specified com- 
modities as bad in principle unless there is a compelling reason such 
as the chairman mentioned awhile ago for relief of a specific situation. 
We are vitally opposed, we are very strongly opposed to any type of 
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exemption which will permit forwarders of general commodities to es 
cape regulation. 

I have in my files the most convincing evidence that such a coop 
erative type of exemption is subject to broad abuse. Here is a full 
page advertisement from the Traffic World, one of the leading traflic 
magazines, by a man who proposes to be a membership nonprofit as 
sociation. He is advertising for traffic, but he is supposed to serve 
members. 

I have brochures advertising “Nonprofit cooperative organizations” 
but anybody can join—they even provide a stamp, it does not cost you 
anything to become a member. So I say to you gentlemen, please do 
not let this become a general cooperative type of exemption. 

Thank you very much. 

Senator Monronry. In other words, the burden of your testimony 
is that general exemptions that would open up to all cooperatives 
would be extremely bad for the industry ¢ 

Mr. Morrow. Yes, sir. 

Senator Monronry. But in your opinion there is not too great an 
opposition to specific exemptions for specific types of perishables by 
true cooperative associations with relationship to agriculture ? 

Mr. Morrow. Yes. I think that is true. I do not quite see the 
necessity for inclusion of such terms as livestock in this bill. I think 
if you exempt bycommodities you should have a compelling reason 
to exempt those commodities and you should not put something in this 
act because under some other act with defferent facts involved Congress 
has done the same thing. 

Senator Monroney. The language I believe of the bill is that which 
is usually referred to to cover the field of agriculture. For instance, 
it is highly possible that some new type lettuce would be meres 
that would offer a wonderful market maybe for growers in Cali 
fornia or Florida to get to the New York market in offseason times. 
Those things Congress is very conscious of trying to assist in, not 
only to build air traffic but because of the close association of the 
growers it makes passible a reasonable association for their mutual! 
ood which is not primary in Sopping but in marketing the goods 
which they themselves produce but which would be valueless unless 
you had this transportation. 

Mr. Morrow. Yes, sir. I certainly see the force of that reasoning. 
I think there you have a slightly different situation. I do not know 
whether these people are truly agricultural cooperatives in any sense 
except that they do ship horticultural products. I do not know that at 
this point there is any real need for any other type of exemption. But 
it might develop in the future. as has been brought out here, that the 
air freight business is just developing and is deve sloping rapidly. Our 
members, the members of the surface forwarding organization, are 
anxious to help develop it. But they do not want to be met at the 
threshold with unregulated types of competition which are about to 
get. our backs to the wall in the surface field. 

Senator Monroney. What you are interested in primarily is the 
general commodity movement and not in perish: ible agricultural goods 
Isn't that a fact? 

Mr. Morrow. Yes, sir. 

Senator Monroney. What portion of your movement under freigh: 
forwarding is in agricultura! perishables ? 
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Mr. Morrow. I do not think any of it is, Senator, in the surface 
field. And I do not know that any of our people who are operating 
by air are in that business at all. 

Senator Monroney. Would you not have a terrific headache if on 
the arrival of a package in New York, or in Chicago, you had a thou- 
sand pounds of orchids that were unmarketable / 

Mr. Morrow. Oh, yes, indeed. 

Senator Monroney. But if you had a thousand pounds of ladies’ 
dresses that got wet in the shipment you could be prepared to handle 
that plane / 

Mr. Morrow. That is correct ; yes, sir. 

Senator Monronry. So this business is somewhat out of your reg- 
ular line of operation ¢ 

Mr. Morrow. No question about that at all. 

Senator Monronry. And you do not care too much, except for the 
responsibility entailed to guarantee the safe arrival of such things 
as orchids or other flowers or things of that nature / 

Mr. Morrow. That is quite true. 

Senator Monroney. So in essence we do not have too much opposi- 
tion if the bill is confined to the relieving of agricultural coopera- 
tives for the movement of their own products / 

Mr. Morrow. Yes, sir; so long as the word “association” or “coop- 
erative” or “nonprofit” is not the key to the thing. It is the product 
that is the key to it. 

Senator Payne. So-called perishable items ? 

Mr. Morrow. Yes, sir. If this bill is reported exactly as written 
| do not think that our opposition would be serious, I will put it that 
way. Iam instructed to oppose any type of exemption. I am carry- 
ing out my instructions from my membership. What I am telling 
you are the facts, and the facts are that this would not hurt us too 
much—this bill as written. 

Senator Monroney. And it does not affect your traffie materially 
that you now handle? 

Mr. Morrow. That is correct. 

Senator Monronry. Are there any further questions ? 

Senator Payne. No. 

Senator Monroney. Thank you very much, Mr. Morrow, for your 
courtesy in appearing before our committee. 

Senator Payne. I think it is a very fair approach, may I say, Mr. 
Morrow. 

Mr. Morrow. Thank you, sir. 

Senator Monroney. Mr. Stuart G. Tipton, general counsel, Air 
‘Transport Association. 

Mr. Tipton, we appreciate your coming before the committee. We 
are glad to have the benefit of your views. 


STATEMENT OF STUART G. TIPTON, GENERAL COUNSEL, 
AIR TRANSPORT ASSOCIATION 


Mr. Tireron. My statement will be very brief, Mr. Chairman. I 
have no pre pared statement. We do have a deep interest in the dis- 
cussion that is being had before the committee this morning. 

I should describe for the record that I represent the Air Transport 
Association, which is the association of the certificated direct car- 
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riers. I represent the carriers that haul the flowers to which many wit 
nesses have referred tod: ly. ( ‘onsequently, we have a ver V deep Inter- 
est in those flowers and the success of the flower growers and their 
continued interest in air transportation. 

I think we have had a case here of mutual benefit between the flower 
growers and the airlines in that we have, through fast service, man 
aged to provide them with markets they did not have before. By the 
sume token they have provided airlines with traflie which has helped 
them toe xpand and deve lop their fre leht business. 

Thus, we are interested in a solution to their problems. However, 
we suggest that there be an alternate solution to their problem rather 
than the bill that is before this committee. We are opposed to that 
legislation on the ground that it provides a very broad-scale exemption 
for freight forwarders of agricultural and other commodities. 

Actually, it is our belief that exemptions to a regulatory statute must 
necessarily be examined very closely because they necessarily involve 
a discrimination between parties that are subject to a statute. When 
ever you have an exemption you release one group so that they do not 
have to comply with the regulation and discriminate in their favor 
while you discriminate against those others who remain under the 
statute and are thus subject to its burdens. 

Consequently, as a matter of general principle we urge that the 
committee examine very carefully any exemption proposed and require 
a determination and a showing that the exemption Is really needed to 
meet some special problem which the group affected has encountered. 

In exempting all freight forwarders of agricultural products, as the 
bill does, it goes much further than any evidence that we have seen of 
a need for an exemption. Actually, the statements before the com- 
mittee have been based largely upon the problems of the flower growers 
in California. They have de monstrated a problem. However, at the 
same time they have taken the position that they are cooperative ship- 
ping associations and not really freight forwarders, and second, they 
handle only a very limited part of the total shipments that might be 
included within the term “agriculture.” 

Consequently, at the present time the evidence is concentrated on 
one problem and that is the cooperative shipping association and 
flowers. 

For that reason we do not believe that the reason for this particular 
exemption statute have been sustained and we would hope that the 
committee would not support it. 

The Civil Aeronautics Act as has been described to the committee 
has a very broad exemption provision in it already. Congress, when 
the act was passed, recognized the necessity of giving the Civil Aero- 
nautics Board very broad power to adjust the regulations with re- 
spect to indirect air carriers. They have that power and they have 
exercised it in the case of the regulation of freight forwarders. And 
they are in the process, as has been described, of reexamining those 
regulations. 

The issue that is presently being argued before the Board is the same 
issue that is being argued here: How should the cooperative shipping 
association be treated for purposes of regulation under the Civil Aero- 
nautics Act? We argued that yesterday. The argument is continuing 
today. 
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During that argument the direct carriers that I represent have sup- 
ported the very minimum of regulation of the cooperative shipping 
associations because of the close relationship which is maintained be- 
tween direct carriers and cooperative shipping associations in meeting 
the problem of consolidating merchandise and thus bringing within 
the power of these small shippers the ability to utilize air transporta- 
tion to their benefit. So that as far as our position before the Board is 
concerned, it has been consistent with that of the cooperat ive shipping 
association. 

We do believe, however, that the Board’s regulations should provide 
the proper solution to the cooperative shipping associations’ problems, 
[It is a complicated problem for this reason, and it was described by 
Giles Morrow who just left the stand: that there are cooperative 
shipping associations that are real cooperative shipping associations, 
and there are, or may be, others that will be set up as cooperative 
shipping associations in name only, and actually will be freight for- 
warders in the most clear sense. 

The cooperative shipping association exemption thus should not be 
permitted to become a refuge a” those who actually want to be freight 
forwarders but do not want to be regulated. We have heard from 
several cooperative shipping associations this morning. Their organ- 
ization and the operation that they provide, in my opinion, indicates 
that they are real cooperative shipping associations set up among the 
shippers to help themselves and as such they are entitled to the benc- 
fit of the Board’s and this committee’s recognition of their problems. 

I do not think a so-called cooperative shipping association, which is 
that in name only, is entitled to the attention of this committee or of 
the Civil Aeronautics Board. It is complicated to make a distinction 
between a real cooperative shipping association and one which seeks 
toevade. I believe that that isa particularly important reason why the 
committee should at this time leave the problem to the Board, until 
it can be seen how the Board has treated the matter. 

I think we have a different situation here than we have had in other 
legislation recently before the committee, which affected the Board’s 
powers, and I am referring to the local service airline bill. There the 
Board did have the power to grant the local service airlines a per- 
manent certificate. But after « ‘areful consideration of many cases the 
Board said, “We don’t want to do it. 

The local service airlines in our industry came to your committee, 
and, after hearing, you decided that the Board was wrong and you 
reported out a bill which would require the issuance of permanent 
certificates under certain circumstances. Here we have a different 
case. In this case the Board has not acted at all. They still have the 
matter under study and it is obviously coming up for immediate con- 
clusion since it was argued yesterday. 

The Bay Area case, the case that was in the circuit court of appeals, 
does not represent a conclusion by the Civil Aeronautics Board on the 
entire general question of principle as it relates to shipping coopera- 
tives, That was one shipping cooperative, and it was so organized as 
to convince the Board that it was not a shipping cooperative in the 
best sense but had the characteristics of a common carrier. Therefore 
they held that it was an indirect carrier, a forwarder, and the court 
agreed with their conclusions. 
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But that does not mean that all shipping cooperatives are indirect 
air carriers and will be subjected to ¢ omplete regulation by the Board. 
I think that is a most important point because it demonstrates that 
the Board has not reached a final decision with respect to this matter. 
They: have passed upon only one factual situation. 

For all these rea sons we recommend that the bill that is pending 
before the committee, S. 1192, be rejected. 

Second, we recommend that the committee suspend action on this 
matter until the Board has completed its action with respect to ship- 
ping cooperatives and at that time review their action. It may be 
entirely satisfactory. If it is not then that problem can be met at that 
time. 

That concludes my statement, Mr. Chairman. 

Senator Monroney. Senator Payne / 

Senator Payne. I have no questions. 

Senator Monronry. This bill is designed only to apply to agri 
culture, horticulture, fish and livestock ‘which Vir. Morrow testified 
has very little movement. But it does generate considerable trafic 
for the airlines, with possibilities of great further use in these highly 
perishable items such as lobsters that come down from Senator Payne's 
State of Maine. 

It leads me to believe that it would be very important to the air 
transport industry to encourage rather than discourage whatever 
means could be made to expedite the pooling of shipments from those 
general areas where they originate. 

Mr. Treron. I think it is important, too. Actually, our experience 
with that type of product movement has been frankly disappointing 
up to now. The flower business is and has been for a long time a good 
sized block of business. 

We have pressed the transportation of perishables but our problem 
there is frankly one of price. The surface carriers do such a good 
price job that we have had difficulty breaking into that market. 

I do not want to leave the impression that we seek to discour: age 
thet type of traffic or other types of perishable products. We do not 
regard the position we have taken as discouragement to the coopera- 
tive shipping association. We think that they should be fostered, 
that they should be permitted to work for their members in putting 
more air freight on the airlines. 

Our only point here is the difliculty of opening up the shipping 
cooperative situation so that people can hide behind it and become 
freight forwarders and receive an exemption when they are actually 
not ‘shipping cooperatives. 

That particular test can be worked out as a result of the hearings 
by the Board, and it is in the process of being worked out. Our recom- 
mendation is to see how that comes out. It m: iy be that we will join 
with a number of people at that time and in the interests of the ship- 
ping conpe ratives. 

We might. be dissatisfied with what the Board does, too. Our only 
recommendation is that it be left with them for the time being. 

Senator Monroney. Your statement then, that the bili be rejected. 
did not quite reflect your opinion. It is merely that it be postponed 
or withheld until the CAB has a chance to act on the more compre- 
hensive problem now before it. 
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Mr. Tirron. I should. make — that the bill before you, which 
exempts all forwarders, should be rejected simply because there is 
no evidence that we know of that supports the bill in the broad terms 
in Which it is stated. 

Senator Monronery. It is confined only to agricultural products. 

Mr. Tirron. That is right. But all agric cultural products. The 
only one about which we have any evidence now is flowers. I know 
of no evidence to support that broad an exe maption in the forwarding 
industry. I think the problem that is presented to the committee is 
actually not one of forwarders but of shipping cooperatives. That 
should be left to the Board to see how it is tre: ated. 

Senator Monroney. [ agree with you on the general policy of for- 
warders. This, as I read the bill and reread it, is strictly an agricul- 
tural exemption / 

Mr. Treron. That is right. 

Senator Monroney. And as such you have just testified that there 
is no forwarder in that business. Therefore, the farmer, the pro- 
ducer shipping baby chicks, fryers, or even race horses would have to 
pay the high rate on the airlines rather than to be entitled to pooling 
joint produe ts and obtaining the low commodity rate based on volume. 

Mr. Tirron. I do not think that you need an exemption of for- 
warders in the agricultural field to permit the growers to achieve that 
reduction im rates by slipping in bulk. There is no indication that 
the present very limited regul: sehen of the Board would interfere with 
the conduct of an actual forwarder operation, which is the fellow who 
goes into the evict as a public carrier and consolidates shipments. 

As far as the cooperative associations in the agricultural field are 
concerned I have confidence that the Board will handle them so that 
their ability to operate will not be impaired. 

Senator Monronry. So your recommendation is to merely postpone 
this bill until sueh time as the Board has had a chance to examine 
the broad questions and see if this question is then settled / 

Mr. Tipron. Yes, sir; that is right. 

Senator Monronery. Do you have any further questions / 

Senator Payne. No,sir. 

Senator Monronry. Mr. Sweeney / 

Mr. Sweeney. Is it your position that this bill which we have be- 
fore us goes beyond the problems presented here in two respects, one, 
that it includes other than cooperatives, because it includes all for- 
warders if they are engaged m carrying agricultural products, and the 
second point going beyond the problem stated, that it includes agri- 


culture generally and not just flowers. 

Mr. Tivron. That is right. 

Senator Monroney. It does not include any processed agricultural 
products. It is all raw materials, which is entirely different from the 
general food products that would be processed. 

Mr. Tirvron. That is right. 

Senator Monroney. So it is very limited. 

Mr. Tipron. There is not any doubt about that. As compared with 
the whole field of freight transportation it is a relatively limited bill. 
My comment is that it'is much broader than the need that has been 
shown before the committee today. 

Senator Monroney. You would like to have it limited only to flowers 
and a lot of the rest of us would like to see it open enough to get certain 


EXEMPTION OF AGRICULTURAL COMMODITIES 61 


products from the Rio Grande Valley in the winter, or Florida, or 
California, and other agricultural produce. 

Mr. Tivron. I would limit that bill to flowers because I do not think 
that you need any legislation dealing with freight forwarders. <A 
freight forwarder is a public carrier. He holds himself out to the pub- 
lic to transport their merchandise. The problem presented to this 
committee relates to cooperative shipping associations which band to- 
gether and ship for their members. 

Senator Monronry. Certain types of agricultural products. 

Mr. Tirron. That is right. 

Senator Monronry. Which are peculiarly related to the grower 
and shipper. It is not an open-end thing where you could set up a 
freight forwarder in New York City as supposedly a cooperative to 
move dresses or anything else by air and ona pooled basis to Los An- 
eles, for example, or vice versa. It is not a general commodity bill 
and it is strictly limited, as I see it, to the products that are specified 
in the bill for which there are not other facilities. I mean even in 
the freight forwarding field, 

Mr. Tirron. I would like to comment on that, Mr, Chairman. My 
point is that if you have a forwarder, even of agricultural products, 
that holds himself out to the public to carry agricultural products, 1 
see no reason why he should be exempted from the same regulation 
that apphes to any other forwarder. That is point No. 1 

Point 2: In the case of a cooperative shipping association, to which 
most of the discussion has been directed this morning, they transact 
business only for their members. ‘They do not hold themselves out to 
the public as independent carriers. ‘Thus I see no reason why they 
should be subjected to more than the very limited reporting require- 
ment that the Civil Aeronautics Board is talking about. 

Senator Monroney. Do you have any further questions ? 

Mr. Sweeney. Mr. Tipton, do vou see any reason to limit such coop- 
eratives to agricultural products? That is not in this bill but it was 
raised by Mr. Morrow. He would find it objectionable if the coopera- 
tives were exempted generally. 

Mr. Tirron. I have trouble answering that because I am really not 
familiar enough with the activities of shipping associations generally 
in the airfreight field. I would like to reserve judgment on that if 
Imay. I just do not know what the answer is. 

Senator Monroney. Are there any further questions 7 

If not, thank you very much, Mr. Tipton, for your appearance. 

Mr. Tirrron. Thank you. 

Senator Monroney. Mr. Charles Washer, of Sears, Roebuck & Co., 
representing the American Retail Federation. 

Thank you, Mr. Washer, for appearing before the committee. We 
would appreciate anything that you have to say relative to this bill. 


STATEMENT OF CHARLES WASHER, OF SEARS, ROEBUCK & CO., 
REPRESENTATIVE OF THE AMERICAN RETAIL FEDERATION 


Mr. Wasuer. I certainly appreciate it. It looks like a lot that I 
was going to say has been anticipated. 

For the record, my name is C. A, Washer, and I am employed in 
Chicago, Tll., by Sears, Roebuck & Co., as assistant to the general 
traffic manager. I am appearing here today on behalf of the Ameri- 
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can Retail Federation, which ts located here in Washington, a group 
of 28 national retail associations and 35 State retail associations, rep- 
resenting in total more than 800,000 retail outlets. 

{ have attached a list of the membership to the statement. 

(The list referred to above is as follows :) 


MEMBER ASSOCIATIONS, AMERICAN RETAIL FEDERATION 


NATIONAL ASSOCIATIONS 


American National Retail Jewelers Association 
American Retail Coal Association 

Associated Retail Bakers of America 

Association of Family Apparel Stores, Inc. 

Institute of Distribution, Inc. 

Limited Price Variety Stores Association, Inc. 

Mail Order Association of America 

National Appliance and Radio-TV Dealers Association 
National Association of Chain Drug Stores 

National Association of Music Merchants, Inc. 
National Association of Retail Clothiers & Furnishers 
National Association of Retail Grocers 

National Association of Shoe Chain Stores 

National Foundation for Consumer Credit, Inc. 
National Industrial Stores Association 

National Jewelers Association 

National Luggage Dealers Association 

National Retail Dry Goods Association 

National Retail Farm Equipment Association 
National Retail Furniture Association 

National Retail Hardware Association 

National Retail Tea & Coffee Merchants Association 
National Shoe Retailers Association 

National Sporting Goods Association 

National Stationery & Office Equipment Association 
Retail Paint & Wallpaper Distributors of America, Inc. 
Women’s Apparel Chains Association, Inc. 


STATE ASSOCIATIONS 


Arizona Federation of Retail Associations 
California Retailers Association 

Colorado Retailers Association 

Delaware Retailers’ Council 

Florida State Retailers Association 

Georgia Mercantile Association 

Idaho Council of Retailers 

Illinois Federation of Retail Associations 
Associated Retailers of Indiana 

Associated Retailers of Iowa, Inc. 

Kentucky Merchants Association, Inc. 
Louisiana Retailers Association 

Maine Merchants Association, Inc. 
Maryland Council of Retail Merchants, Inc. 
Massachusetts Council of Retail Merchants 
Michigan Retailers Association 

Minnesota Retail Federation, Inc. 

Missouri Retailers Association 

Nebraska Federation of Retail Associations, Inc. 
Nevada Retail Merchants Association 

Retail Merchants’ Association of New Jersey 
New York State Council of Retail Merchants, Inc. 
North Carolina Merchants Association, Inc. 
Ohio State Council of Retail Merchants 
Oklahoma Retail Merchants Association 
Oregon State Retailers’ Council 


i 
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Pennsylvania Retailers’ Association, Inc. 
Rhode Island Retail Association 

Retail Merchants Association of South Dakota 
Retail Merchants Association of Tennessee 
Council of Texas Retailers’ Associations 

Utah Council of Retailers 

Virginia Retail Merchants Association, Inc. 
Associated Retailers of Washington 

West Virginia Retailers Association, Inc. 


Mr. Wasner. The views of the National Industrial Traffic League 
coincide with ours. 

Mr. Ott, who is in a hospital, 1 understand has sent in a prepared 
statement. 

Senator Monronry. We have his statement and will incorporate it 
in the record. 

Mr. Wasuer. I will deviate from my prepared statement. 

Senator Monronry. We will include your entire statement in the 
record. 

(The statement is as follows:) 


STATEMENT OF C. A, WASHER ON BEHALF OF AMERICAN RETAIL FEDERATION 


My name is C, A. Washer, and I am employed in Chicago, Ill, by Sears, Roe 
buck & Co., as assistant to the general traffic manager. My appearance before 
you today is on behalf of the American Retail Federation of which Sears is a 
member. The American Retail Federation, located at 1625 I Street NW., Wash 
ington, D. C., is a group of 28 national retail association and 35 State retail asso- 
ciations, representing in total more than 600,000 retail outlets. (A list of par 
ticipating member associations is attached. ) 

Retailers have found airfreight service a desirable and necessary transporta 
tion facility; and with modern merchandising methods, indications are that it 
will increase in importance. The tendency has been more and more to decrease 
inventories, order in smaller quantities, and to rely on expedited shipments to 
maintain stock levels. This is particularly true in what we designate “fashion” 
merchandise, which is generally advertised nationally and therefore creates style 
demands in a wide area practically overnight. Air cargo statistics indicate the 
prominent number of shipments of fashion merchandise. 

Important though this traffic may now be, the potential in the future would 
indicate a need for a much greated development of air cargo service. The lack 
of growth to this date can be attributed to many factors, but better coordination 
and cooperation betweeen the airlines and shippers should encourage an expan- 
sion of efficient service. In the past years some shippers found it desirable to 
pool or consolidate their many small shipments in order to improve service and 
to make savings in transportation charges because of the volume rates published 
by the air carriers. In this manner a greater utilization of airfreight service 
can be made by shippers, and we believe that these nonprofit, bona fide shippers’ 
associations should be permitted to exist and to be formed by retailers. 

The Civil Aeronautics Act of 1938 is silent as to any exemticns from regula 
tion. The activity of these shippers in forming associations was originally con- 
sidered by the Board in 1948 and has been the subject of a rather complete 
investigation under Civil Aeronautics Board Docket No. 5947—Air Freight For- 
warder Investigation. In a preliminary decision by the examiner in this case, 
it appears as though associations’ part in encouraging and expanding the use of 
airfreight is recognized. Bona fide, nonprofit shippers’ associations were found to 
aid domestic commerce generally with no adverse effect on the revenues of air 
carriers and worthy of Government encouragement. Yesterday, March 29, oral 
argument was had before the Board which should aid in leading to the publica 
tion of amended economic regulations. 

The American Retail Federation is not aware of the problems of the agricul 
tural or floricultural industries and therefore does not specifically oppose any 
suggestion that they might make based on the needs of that group. The Fed 
eration, however, does oppose any specific exemption being placed in the Civil 
Aeronautics Act of 1938 applicable only to one designated group. The utiliza 
tion of airfreight by the retailers is important to them, and there are also other 
shippers who might fall within a group who make heavy use of airfreight service. 
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Speaking only for the retail group, it is our view that any exemption should 
be applicable to any bona fide, nonprofit, cooperative group of shippers rather 
than specifically to any designated type or group. Again let me say, being un- 
aware of the specific problems of the agricultural groups covered in 8S. 1192, we 
are not opposed to an exemption applicable to certain of their activities. We feel 
strongly, however, that proper development of the airfreight industry will best 
be served by a wider exemption applicable to retailers and to any group of ship- 
pers joining in a nonprofit cooperative association under their own control and 
direction. This is not airfreight frowarding or any kind of common carriage but 
a business practice and enterprise worthy of support and encouragement by the 
Congress of the United States. 

Mr. Wasuer. So much of what I have in my statement has already 
been ee to you, particularly with regard to the matter now 
before the Civil Aeronautics Board. I want to dispel the illusion that 
airfreight traflic is important only to the agricultural field. Those of 
us in the retail field have found alr freight particularly desirable and 
at certain seasons of the year the demand for fashion goods is, I think 
equally important to commodities. 

There is a great demand right now for Davey Crockett shirts that 
cannot be produced and distributed over the country fast enough 
because national advertising today creates a demand all over the 
country. 

In the past many retail groups have gone into cooperative associa- 
tions. And as such this is a difference in the Civil Aeronautics Act 
as compared to the Freight Forwarder Act. Shippers generally find 
no objection and there should be no qui alification on the entry of a 
bona fide legitimate shipper association in pooling their own freight. 
| would like to temper Mr. Giles Morrow’s comments because I think 
it might have influenced you in believing that all of them are bad. I 
do not think he meant to make that inference. 

Mr. Tipton mentioned that although he was not familiar with them 
he was certain some of them were not in that category of a freight 
forwarder operating under the guise of a shipper association. Most 
associations with which I am familiar are essentially a legitimate 
business practice of two or more companies. 

Our position in this matter is that you are making specific exemp- 
tion for a type or group, and although I do not know their problems, 
and presumably they have a right to seek legislation to correct some 
of their problems, we think it is a bad practice to put in specific exemp- 
tions. In other words, our view would be that it should be by the 
nature of a group and applied laterally, rather than specifically to any 
particular commodity. 

Although as I say we do not particularly object, I think we are in 
the position of most people here, we are not in a position to object to 
them. We want to be helpful to them. 

I os myself a little in disagreement with the very able statement 
made by Mr. FitzGerald. 1 think if you recall his statement he felt 
that the Civil Aeronautics Board now has complete control over all 
indirect air carriers, and that anybody who shipped, either two or 
more people, were within the scope of the regulation of the Civil 
Aeronautics Board. Then he went on to describe that the Civil Aero- 
nautics Board had found that associations were desirable in promot- 
ing the use of airfreight and that therefore to further develop this 
they would put a minimum of regulation, It is that word “minimum” 
that bothers us. I think essentially it is like breaking in a horse. You 
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first’ put the saddle on his back, and from then on we do not know 
what the nee will be. 


Therefore, we basically think that any legitimate pri actice—and I 
dispel any aaa that the Board may have as to discrimination among 
members or anything else; I do not think there is any record in the 


Board where any such group has done any discriminatory act toward 
its member, and certainly Congress has prevented that by numerous 
other acts, the Fair Trade Act, Sherman Anti-Trust Act, which fully 
protect an individual against a business practice that would oo uve him 
out of business, aside and apart from the regulation by the Civil Aero 
nautics Board. 

Therefore the position of shippers of merchandise in the retail field 
feel that they are not in the common carrier business, they are not 
freight forwarders in any sense of the word, and they need, they may 
need—I do not know yet what the Civil Aeronautics Board will come 
up with—if any exemption is put in it should be one that would apply 
toany legitimate operat ions such as that. 

Senator Monroney. In other words, you have no particular inter- 
est in this agricultural phase of it because you would like to see what 
ever exemption is offered as to the type of organization offering it 
rather than the commodity ¢ 

Mr. Wasuer. That is correct. 

Senator Monroney. Do you have any questions, Senator ? 

Senator Payne. I have no questions. 

Senator Monronry. We deeply appreciate your appearance here. 
We thank you for making it available to the committee. 

Are there any other witnesses here to be heard ? 

(No response. ) 

Mr. Swrenry. We have several documents, Mr. Chairman, to put 
in the record. Here is a letter from the National Industrial ‘Traffic 
League addressed to Senator Magnuson with a statement attached, 
submitted by Mr. William H. Ott, Jr. 

Senator Monronry. Without object it will be included in the record. 

(‘The document referred to is as follows :) 

THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE, 
Washington, D. C., March 30, 1955. 
Subject: 8. 1192. 
Hon. WARREN G. MAGNUSON, 


Chairman, Interstate and Foreign Commerce Committee, 
United States Senate, Washington 25, D.C. 

DEAR Srr: I am submitting for the consideration of your committee a short 
statement with respect to S. 1192 hearing on which is being held today. Mr. Les- 
ter J. Dorr, executive secretary of the National Industrial Traffic League in 
Washington, advises that you have agreed to accept this statement in lieu of my 
personal appearance at the hearing. 

We hope that the position of the league as indicated therein will receive the 
serious consideration of your committee. 

Respectfully, 
Wma. H. Ort, IJr., 
Chairman, Legislative Committee. 


STATEMENT ON BEHALF OF THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


My name is William H. Ott, Jr.; I am chairman of the legislative committee 
of the National Industrial Traffic League, Washington, D. C. This statement 
is presented for the committee’s consideration in connection with S. 1192 in 
conformity with action taken by the membership of the league on the subject 
matter of this bill at a meeting in New Orleans, La., during November 1953. 
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The National Industria] Traffic League is a national organization of those 
directly and individually engaged in the shipment and receipt of commodities ; 
its membership also includes chambers of commerce, boards of trade, and 
similar commercial organizations whose direct membership likewise have a 
substantial and continuing interest in traffic and transportation matters. The 
league’s membership is drawn from all parts of the United States and repre- 
sents practically every line of industrial and commercial activity. The mem- 
bers make use of all the different transportation agencies, rail, water, air, high- 
way, pipeline, parcel post, express, and freight forwarder. The league is a 
“promoter of sound economical transportation” and is interested in the dévelop- 
ment and maintenance of an adequate, efficient, and economical national trans- 
portation system under private ownership and operation; it is interested in the 
maintenance of capable and self-sufficient transportation agencies and in the 
full and free flow of the commerce of the Nation. 

S. 1192 seeks the amendment of the Civil Aeronautics Act of 1938 by exempting 
from its provisions persons engaged indirectly in air transportation of certain 
described classifications of property (livestock, fish, agricultural, floricultural, 
or horticultural commodities). In terms, the proposed exemption is of those 
engaged in indirect air transportation, but in essence (in addition to the com- 
modity description stated) it is an exemption of consolidators or forwarders 
who are not engaged directly in the operation of aircraft. The league urges 
on the committee the desirability and propriety of a further exemption from 
the act, that of shippers, or of groups or associations of shippers and of their 
operations, in consolidating or distributing property generally, for themselves 
or for their members, on a nonprofit basis, for the purpose of securing volume 
rates provided by the direct air carriers. The proposed exemption from the 
provisions of the Civil Aeronautics Act is comparable in scope and intent to that 
presently provided in part IV of the Interstate Commerce Act (regulating freight 
forwarders) in section 402 (c) thereof. 

The operations of a for-hire freight forwarder are not those of a direct carrier. 
Such forwarders perform certain functions in the origination and termination of 
shipments of property, comparable to those of brokers, acting as an intermediary 
between the shipper or receiver and the direct air carrier. Such forwarders are 
within the scope of the Civil Aeronautics Act only by the use of the term “in- 
direct” in that act, and the Civil Aeronautics Board may grant relief to them 
from the provisions of the Act for such time and to such extent as the Board may 
deem proper. If particular voluntary associations of shippers are to be deemed 
operating “for compensation” or “for hire’ (and the Board has so held) it is 
important and it is proper that specific exemption be provided for them. The 
physical function of consolidation is beneficial to all parties concerned—to the 
shippers or owners of the property consolidated and to the direct air carriers 
used. Every incentive should, therefore, be extended to induce such consolida- 
tion regardless of by whom performed. By reason of the nature of the air-cargo 
rate structure, the for-hire consolidator must in large part depend for his com- 
pensation upon the receipt of a premium payment for a premium or expedited 
service. To extend the practice and benefits of consolidation, therefore, it is im- 
portant that it be made as widely available as possible without the intervention 
of some intermediary operating for profit, in other words, that the benefits of 
consolidation in the form of lower transportation charges go directly to those re- 
sponsible for the movement and for the method of its handling. The possibili- 
ties of increase in air cargo tonnage are far greater through the operations of 
voluntary shipper associations than through the operations of the regulated for- 
hire forwarders, all to the ultimate benefit of the direct air carrier concerned. 

The service performed by a voluntary shipper association for its own member- 
ship, usually small- or medium-sized businesses, is exactly that performed by an 
individual shipper for its own benefit when a large volume of tonnage is controlled 
and moved. The voluntary association method of operation extends to the small 
shipper the economic benefit of volume movement which is obtained by the large 
shipper for his own account. 

The operations of voluntary consolidators under the exemption provision of 
the Interstate Commerce Act (section 402 (c) thereof) are important in the 
commerce of the country. Wide varieties of commodities are handled; they move 
in substantial volume; that movement benefits large numbers of individual busi- 
ness enterprises; and the economic savings are great. There seems no logical 
reason to believe that a similar method of operation, using direct air carriers 
rather than carriers by rail, highway, or water as the underlying transportation 
agency, should not prove of comparable benefit. The background of such a pro- 
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vision in the Interstate Commerce Act and the knowledge of the committee with 
respect to the benefits to both public and underlying carriers flowing therefrom 
may well indicate the desirability of the change in the Civil Aeronautics Act ad 
vocated herein. 


Senator Monroney. Is there anything else? 

Mr. Sweeney. Also, a letter from the Secretary of Commerce, which 
is directed to Senator Magnuson, dated March 30, commenting on this 
legislation, and in general taking the position that the legislation is 
premature in view of the proceedings before the Civil Aeronautics 
Board. I suggest that it be made part of the record. 

Senator Monronry. Without objection it will be made a part of the 
printed record. 

(The document referred to is as follows:) 


THE SECRETARY OF COMMERCE, 
Washington 25, March 30, 1955 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Mr. CHAIRMAN: This is in reply to your request of February 24, 1955, 
for the views of this Department with respect to S. 1192, a bill to amend the 
Civil Aeronautics Act of 1938 to exempt operations in the transportation of live- 
stock, fish, and agricultural, floricultural, and horticultural commodities from 
the act and from regulation by the Civil Aeronautics Board thereunder. 

S. 1192 would amend the Civil Aeronautics Act of 1938 so as to exempt from 
economic regulation by the Civil Aeronautics Board any person who engages in- 
directly in the air transportation of livestock, fish, and agricultural, floricultural, 
and horticultural commodities. This exempt status would apply to both shipper 
associations and freight forwarders handling such commodities. 

Under the existing statute, the Civil Aeronautics Board already has authority 
to exempt indirect air carriers from economic regulation, and the Board has had 
underway for some time a general investigation of the operations of such carriers. 
The purpose of this investigation has been to determine the most appropriate 
form and extent of regulation for forwarders and others engaged indirectly in 
air transportation. This proceeding has now passed through preliminary stages, 
and final action by the Board is expected in the near future. Upon completion 
of this investigation, the Board will presumably issue regulations based upon 
its findings. 

We believe that it would be undesirable to enact legislation which would com- 
pletely remove certain groups of indirect carriers from Civil Aeronautics Board 
economic jurisdiction at the very time when Board action dealing with this 
general subject is imminent. The Board now has an opportunity to develop reg- 
ulations specifically tailored to the needs of these and other groups of indirect 
air carriers, and can take such action on the basis of the extensive factual record 
developed in its formal proceeding. It can grant whatever degree of exemption 
is justifiable on the basis of demonstrated conditions, while retaining authority 
to review the situation in the future and make whatever further adjustments 
may subsequently be needed. 

We recognize the special position of bona fide shipper associations, and the 
desirability of permitting them to serve their members with maximum freedom 
from reguiation. However, as already noted, his can be accomplished under 
the existing discretionary authority of the Civil Aeronautics Board. 

There is one particular aspect of S. 1192 which we regard as inadvisable, apart 
from the more general considerations stated above. The bill would treat shipper 
associations and freight forwarders alike, so long as they are engaged in han- 
dling agricultural and related commodities. We believe there is a sufficient 
difference between these two groups to merit separate regulatory treatment. Fur- 
thermore, we feel that any regulatory freedom that is granted to shipper asso- 
ciations in the agricultural field should, with equal merit, be applied to similar 
associations handling other types of commodities. Here again, a sound procedure 
would be to permit the Board to complete its present investigation, and issue 
regulations designed to deal with this subject as a whole. 

In view of the considerations presented above, this Department is opposed to 
enactment of S. 1192 in its present form. Furthermore, we believe it would be 
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desirable to defer any legislative action in this general field until the Civil Aero- 
nautics Board has had an opportunity to consider the results of its present 
investigation. 
We have been advised by the Bureau of the Budget that they would interpose 
no objection to the submission of this report to your Committee. 
Sincerely yours, 
SincLtark Weeks, Secretary of Commerce. 


Mr. Sweeney. Third, Mr. FitzGerald has given to me a summary 
of the Bureau of Air Operation’s recommendations and stated that he 
omitted to include this with his statement and would like to have it 
made part of the record. 

Senator Monroney. Without objection it will be made a part of 
the record. 

(The document referred to above is as follows:) 


SUMMARY OF BUREAU OF AIR OPERATIONS’ CONCLUSIONS AND RECOMMENDATIONS 
AS TO COOPERATIVE SHIPPERS ASSOCIATIONS IN AIR FREIGHT FORWARDER IN- 
VESTIGATION, DocKET No. 5947, ET AL. 


1. The Bureau believes that associations are in a position to make a significant 
contribution to air transportation if given a substantial amount of freedom to 
exploit fully their inherent characteristics and advantages. 

2. The Bureau recommends complete freedom of entry for cooperative shippers 
associations into the air transportation field without hearing and without special 
tests of public need or fitness. 

3. Cooperative shippers associations should be required only to obtain letters 
of registration from the Board and to meet certain reporting requirements de- 
signed to protect shippers located in the same general area from discriminatory 
or monopolistic practices. Thus they can be exempt from practically all sections 
of the Civil Aeronautics Act of 1938, as amended, except, principally, sections 
involving: 

(a) Filing of certain reports; and 
(b) Relationships involving antitrust questions. 

4. Associations should be required to extend benefits of membership on a non- 
discriminatory basis to as many persons of the general public as can qualify 
within the facilities available. The general shipping public must be given an 
equitable opportunity to partake of the association‘s services as members, along- 
side of the existing members, in accordance with the articles of association and 
bylaws of the association. The freedom of a substantial part of the shipping 
public to form a cooperative and to ship as a group under special Board ex- 
emption should not become a bar to other members of the shipping public par- 
ticipating, on equitable terms, in its advantages and services. 

The following is a summary of the conditions which the Bureau recommends 
as a means of assuring the above: 

(a) Qualifications for membership or retention thereof may not discriminate 
against any shipper of commodities handled by the association in areas which 
it serves, and in accordance with its available facilities, and such qualifications 
may not be changed without prior approval of the Board ; 

(b) No aplicant for membership may be refused admission nor any member 
suspended or expelled by the board of directors or membership of the association 
if it otherwise meets the qualifications for membership or retention thereof set 
forth in the articles of association and bylaws of the association, provided that 
if the association establishes a qualification based upon financial credit, it shall 
provide for the filing of a reasonable surety bond or deposit as a means for satis- 
fying the qualification ; 

(c) The association must continuously retain its status in this classification 
as a bona fide, nonprofit cooperative ; 

(d) Billings shall show unit rates, and volume, dimensional weight, and any 
other basis for determining the charges applicable to that shipment ; 

(e) The association shall preserve records of shipments, manifests, airbills, 
and other transportation documents, records of membership and applications 
for membership for a period of 2 years, which shall be available for inspection 
by any member, or other properly interested person therein. 


owe 
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Senator Monroney. The committee will be adjourned. 
(Thereupon, at 12:50 p. m., the subcommittee was adjourned. ) 
The following was submitted later : 


STATEMENT OF JOHN D. McCPHERSON, PRESIDENT OF THE AIR FREIGHT FORWARDERS 
ASSOCIATION 


My name is John D. McVherson. I am president of the Air Freight Forward- 
ers Association. Its offices are at 1317 F Street NW., Washington, D. C. The 
Air Freight Forwarders Association is a voluntary association, and all members 
are holders of operating authority issued by the Civil Aeronautics Board per- 
mitting them to engage in air freight forwarding under part 206 of the Board’s 
economi¢ regulations. The air freight forwarders belonging to the Air Freight 
Forwarders Association presently engage in actual air freight forwarding oper- 
ations, and, for the most part, the members participated in and were authorized 
by the Civil Aeronautics Board to operate in the original Air Freight Forwarder 
ease (9.C. A. B. 4738 (1948) ). 

We wish to thank the chairman and committee for this opportunity of sub- 
mitting to this committee our views on S. 1192. This bill would exempt from 
the requirements of the Civil Aeronautics Act of 1988, as amended, and from the 
economie regulations of the Civil Aeronautics Board applicable to air freight 
forwarders, any persons who are engaged in the forwarding to livestock, fish, 
agricultural, floricultural, and horticultural commodities. The Air Freight For- 
warders Association is opposed to the enactment of S. 1192. 

During the recent hearings before the Civil Aeronautics Board in the Air 
Freight Forwarder investigation, Civil Aeronautics Board Docket No, 5947, the 
substantial advantages of air freight forwarders to the general shipping public 
and the air transportation industry itself became quite obvious. The shipping 
public generally ships by air when it needs fast, efficient transportation. Ground 
handling usually consumes a major portion of ‘the traveling time in the move- 
ment of air freight from the shipper to the ultimate consignee. The air freight 
forwarder materially facilitates the speed of the air transportation of the 
freight by materially cutting down on the ground handling time. Generally 
speaking, an air freight forwarder assembles and consolidates many small 
individual shipments into a single shipment, engages the services of a direct air 
carrier to transport this single shipment from the origination point to the desti- 
nation point, and then at the point of destination, the air freight forwarder 
breaks bulk and distributes the individual shipments to the various consignees. 
From the time an air freight forwarder receives a shipment from a shipper 
until it is distributed to the consignee, the air freight forwarder assumes the 
responsibility for the safe transportation of property as any other air carrier. 
The air freight forwarder performs much of ‘the’ documentation necessary in 
air freight transportation, such as tracing, claims work, and routings of the 
shipment. Minimum rates often lower than those provided by the airline are 
available through the use of air freight forwarders in the shipping of air freight. 
The savings resulting from consolidation of shipments into bulk lots are shared 
by the air freight forwarder with the general shipping public. 

The great majority of present and potential air freight shippers, the small 
shippers, are not of sufficient size to warrant the establishment of a complete, 
competent. traffic department. These small shippers. are not usually aware 
of the proper routing of many air shipments. ~To this type of shipper, the air 
freight forwarder is invaluable. The air freight forwarder possesses the tech- 
nical knowledge to prescribe the best routes for the fastest transportation at 
the lowest rates. The air freight forwarder in effect becomes the traffic depart- 
ment for the small shipper. 

The inherent nature of the air freight forwarding industry compels absolute 
dedication of the air freight forwarder to the generation and development of 
air freight. In order to create business for itself, the air freight forwarder 
must sell the general public on transporting by air. The air freight forwarder, 
therefore, must advertise and maintain a suitable sales force for the generation 
of air freight traffic. The lower minimum rates of the air freight forwarder also 
generate traffic otherwise unable to afford the expense accompanying air trans- 
portation. Through its persistent advertising, solicitation, and lower rates, the 
forwarder not only sells the potential customer on: the quickest and most eco- 
nomical means of carrying freight—through the air freight forwarder—but in 
addition, sells them on the idea of air freight, a benefit of considerable conse- 
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quence to the direct air carriers. In addition, through the air freight forwarders” 

vround handling activities outlined above, the air freight forwarder saves the 

direct air carrier considerable in ground handling costs. 

In 1942 by its decision in the Universal Air Investigation (9 C. A. B. 698), the 
Civil Aeoronautics Board held that a forwarder shipping by air was an indirect 
air carrier and therefore, subject to its jurisdiction. It was not until after 
World War II, however, that the air freight industry came into its own. With 
the development of air freight the air freight forwarder industry came into being 
Within a short time thereafter, the Civil Aeronautics Board instituted a lengthy 
investigation, the Air Freight Forwarder case, supra, to determine the need for 
the services provided by air freight forwarders. After finding in the said pro- 
ceeding that the services.of air freight forwarders should be permitted on a 5- 
year experimental basis.in order to gain experience so that a permanent policy 
could be soundly determined, the Civil Aeronautics Board promulgated a compre- 
hensive regulation controlling air freight forwarders, part 296 of the Board’s 
economic regulations. With the expiration of this experimental period at hand. 
on February 5, 1953, the Civil Aeronautics Board ordered an investigation, Civil 
Aeronautics Board Docket No, 5947, into all matters relating to and concerning 
the services of all indirect air carriers, including shipping associations. <A de- 
cision by the Civil Aeronautics Board in the present air freight forwarder investi- 
gation is still pending. The examiner in that case in his initial decision, how 
ever, recommended to the Civil Aeronautics Board that the regulated air freight 
forwarders be granted operating authority for an indefinite period. 

In order to receive authority to operate as an air freight forwarder from the 
Civil Aeronautics Board, an applicant must submit particular information to 
show its financial fitness. Under the jurisdiction of the Civil Aeronautics Board, 
air freight forwarders must comply with certain labor regulations; they are re- 
quired to file tariffs and certain reports; they must provide safe and adequate 
service at just and reasonable charges; they must carry particular insurance 
for the protection of the shipping public: and they are subject to other im- 
portant applicable provisions of the Civil Aeronautics Act of 1938, as amended, 
such as those provisions covering prohibited methods of competition, unfair or 
deceptive practices, consolidation, mergers, acquisition of control, interlocking 
relationships, and discrimination. 

After the Civil Aeronautics Board commenced regulating authorized air freight 
forwarders, two shipping associations were started on the west coast to transport 
flowers. The shipping associations are Consolidated Flower Shippers, Inc.—Bay 
Area, and Flower Consolidators.of Southern California. Neither of these. ship- 
ping associations has even attempted to obtain authority from the Civil Aero- 
nautics Board to operate or to comply with the requirements prescribed by the 
Civil Aeronautics Board by regulation and by title IV of the Civil Aeronautics 
Act of 1988, as amended. Since they have not been regulated, these shipping 
associations have gained unfair. competitive advantages thereby substantially 
undermining the financial position of certain air freight forwarders operating on 
the west coast which comply with all of the regulatory requirements of the Civil 
Aeronautics Board. 

The Civil Aeronautics Board instituted an investigation into the operations of 
Consolidated Flower Shippers, Inc.—Bay Area, and on February 5, 1953, decided 
that this shipping association, was an air freight forwarder, and, therefore, sub- 
ject to the Board’s jurisdiction: ‘This decision by the Civil Aeronautics Board 
was affirmed by the United States Court of Appeals for the Ninth Cireuit (Con- 
solidated Flower Shippers, Inc.—Bay Area y. C. A. B., 205 F. 2d 449 (9th Cir. 
1953) ). 

Due to the physical limitations of present-day aircraft equipment and the 
relatively high cost of air transportation, the principal commodities shipped by 
air with any consistent degree of regularity are few in number. Chief among 
these commodities are such items. as textiles and wearing apparel, cut flowers, 
motion-picture film, printed matter, advertising matter, certain aircraft and 
automotive parts and accessories, electrical equipment, and pharmaceutical sup- 
plies. These commodities are either manufactured or produced within relatively 
limited, compact geographical areas. This concentration of present and pros- 
pective shippers of air freight makes them particularly susceptible to member- 
ship in shipping associations. 

Generally speaking, shipping associations confine their activities to the long- 
haul transportation between two major air freight points of one of the above 
specific commodities. , These major routes and principal commodities are essen- 
tial for the survival and growth of the air freight forwarders. The revenue 
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derived from the volume of traffic which is siphoned off by the shipping associa- 
tions is essential to the regulated air freight forwarders so that they may pro- 
vide the general shipping public with lower rates, improved ground handling 
services, and maintain the ability to pioneer new air freight markets. 

The record in the recent Air Freight Forwarder case, Civil Aeronautics Board 
Docket No. 5947, shows that most of the general public could not afford to join 
shipping associations either because the dues would be prohibitive for them, or 
their shipping is not sufficient to warrant the expense of joining shipping asso- 
ciations. Since, at least presently, the air freight forwarders are largely 
dependent upon the great volume of traffic which would be diverted by the 
shipping associations, the air freight forwarder would be prevented from offer- 
ing an improved and more efficient service to the greater portion of- the shipping 
public—those people who could not afford the expense of joining a shipping 
association. The present and potential benefits provided by the air freight 
forwarder, therefore, accrue to a great number of people, the general shipping 
public, not just a relatively few members of a shipping association. 

Shipping associations actually retard rather than help to expand the develop- 
ment of air freight transportation. This fact was well established in the recent 
Air Freight Forwarder case, docket No. 5947. Shipping associations are formed 
for purposes of such a nature that they do not engage in pioneering expansion 
programs such as developing new markets in which to provide air freight for- 
warder service. Since shipping associations are nonprofit, they have no funds to 
foster the expansion and development of air freight programs. 

Members of a shipping association do not regularly and consistently ship by 
air. Whether they will or not completely depends on the circumstances at any 
one particular time. In time of adversity, they will divert to some lower cost 
transportation to ship their commodities, this is usually when air freight traffic 
would be needed most by direct air carriers. At such times, regulated air 
freight forwarders would, if anything; be exercising their greatest efforts to 
develop air freight. 

In short, shippers associations do not have the profit incentive compelling them 
to develop and expand the commercial air freight industry. Shippers associ- 
ations do not engage in general solicitation and advertising efforts in order to 
generate air freight traffic. Generally, they operate in markets already substan- 
tially developed and pioneered by either direct carriers or regulated air freight 
forwarders. To the extent that shipping associations divert traffic from the 
regulated air freight forwarders thereby depriving the regulated air freight 
forwarders of the economic benefits derived from consolidating those shipments 
diverted with other shipments generated by the regulated air freight forwarder, 
the general shipping public who either for reasons of expense could not afford to 
join a shipping association, or who are excluded from membership in a shipping 
association, are deprived of the possible low rates, improved air freight for- 
warding service, and expansion of that service for new commodities not now 
shipped by air. 

The language in S. 1192 is very much like that found in section 402 (b) (2) 
of the Interstate Commerce Act concerning surface freight forwarders. The 
surface freight forwarders of such commodities as those involved in S. 1192 
use motor carriers quite extensively. The motor carriers by section 203 (b) (6) 
of the Interstate Commerce Act have an exemption comparable to the one 
proposed in 8S. 1192, and therefore, do net have to file tariffs concerning such 
commodities. By enacting analogous legislation for surface freight forwarders, 
section 402 (b) (2) of the Interstate Commerce Act, the legislative inequity was 
resolved, neither the motor carriers nor the surface freight forwarder was 
required to file tariffs covering the said commodities (H. Rept. No. 1172, 77th 
Cong., Ist sess.). However, a similar situation does not exist in air transporta- 
tion. Direct air carriers do not have such an exemption; they must file tariffs 
on such commodities. The air freight forwarders may therefore publish their 
tariff rates on those commodities with complete confidence. The circumstances 
existing in the air freight industry are not even remotely similar to those 
circumstances in the surface freight field which caused the enactment of section 
402 (b) (2) of the Interstate Commerce Act and therefore, the reasons for said 
enactment in the surface freight field do not apply. 

Likewise; section 402 (c) of the Interstate Commerce Act should not be 
considered a precedent for the enactment of the proposed legislation. Section 
402 (c) of the Interstate Commerce Act exempts nonprofit shipping associations 
from the requirements of that act. The Interstate Commerce Commission since 
1947 has stated its extreme difficulty in policing the nonprofit shipping associa 





7 EXEMPTION OF AGRICULTURAL COMMODITIES 


- 


tions.’ In the 64th Annual Report of the Interstate Commerce Commission, it 
was stated at page 126: 

“A large part of the freight forwarding compliance work relates to shippers’ 
associations said to be operating as freight forwarders. 

* * a * * * + 

“A number of associations have been investigated by our staff, and in general 
it is difficult to distinguish between the service which a shipper receives from 
such an association and that provided by regulated freight forwarders.” 


‘The experience of the Interstate Commerce Commission with respect to non- 
profit shipping associations fully establishes the fact that policing such organiza- 
tions is an extreme burden requiring an immense staff and great expense. No 
effective method of control has been established. 

The regulated air freight forwarding industry is still in a relatively experi- 
mental stage and beset with many difficulties. The competitive advantages 
enjoyed by shipping associations and cooperatives exempted from the Civil 
Aeronautics Act of 1938, as amended, and the regulatory powers of the Civil 
Aeronautics Board, would deal a crippling blow to the experiment. If passed, 
this legislative exemption may well set a precedent for future exemptions result- 


ing in the eventual extermination of the regulated air freight forwarder 


industry. This would act to the detriment of the general shipping public. 


61st Annual Report of the Interstate Commerce Commission, 1947, at p. 147; 64th 
Annual Report of the Interstate Commerce Commission, 1952, at p. 126; 65th Annual 
Report of the Interstate Commerce Commission, 1951, at pp. 129, 151; 66th Annual Report 
of the Interstate Commerce Commission, 1952, at pp. 137, 139, 148; 67th Annual Report 
of the Interstate Commerce Commission, 1953, at pp. 146, 148. 
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